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Perhaps, in replying to plaintiff's contentions, the

method most logical as well as most convenient for court

and counsel, is to discuss them in the order they appear in

counsel's brief. This arrangement will be followed.

(1) Plaintiff's contention that Master's findings must be

accepted by appellate court unless clearly erroneous.

(Ans. Brf., p. 2.)

Counsel cites Rule 53(e) (2) of Civil Procedure

reading as follows:

"In actions tried without a jury the court shall accept
the Master's findings of fact unless clearly erroneous."

The N. P.'s counsel apparently assume that this rule

ingrafts something new into federal equity practice. This

is not true. The rule is merely a recognition of general

principles long established. Girard Ins. Co. v. Cooper,

162 U. S. 529; Camden v. Stuart, 144 U. S. 104. These

cases hold that while findings of fact are not absolutely



binding, there is a strong presumption of their correct-

ness which can be overcome only by a clear showing of

error or mistake. As to the effect of a master's findings

in an appellate court, it was held in Crawford v. Neal,

144 U. S. 585, that an appellate court would not set aside

a master's report when approved by the court below ex-

cept upon a clear showing of a plain mistake.

But this rule does not apply to a master's conclusions

of law though unexcepted to.

U. S. Trust Co. V. Mercantile Trust Co. (C. C. A.
9th), 88 Fed. 140, 153;

Central Imp. Co. v. Cambria Steel Co. (C. C. A.
8th), 210 Fed. 696 (affirmed: 240 U. S. 166);

First Nat. Bank of Chattanooga v. Bell (C. C. A.

6th), 97 Fed. (2d) 683, 685;

Edward G. Budd Mfg. Co. v. C. R. Wilson Body Co.,

7 Fed. (2d) 746 (affirmed: 21 Fed. (2d) 803;

cert, denied: 276 U. S. 632);

City and County of San Francisco v. Market St.

Ry. Co. (C. C. A. 9th), 98 Fed. (2d) 628, 634.

Similiarly, the rule respecting the conclusiveness of

the master's findings applies only to findings of fact in the

strict sense, and not to mere inferences drawn from

clearly established facts or conclusions from reasoning

alone. In SproulVs Appeal, 71 Pa. 137, the court laid

down this oft-cited rule:

"Where the questions decided grow out of the infer-

ences drawn from clearly proved facts, or conclusions

derived from reasonings alone, we do not suffer the report

to have the same weight. There we can exercise our own
judgments with confidence, and correct errors of induc-

tion or reasoning."

In Hand & Johnson Tug Line v. Canada S. S. Lines

(C. C. A 6th), 281 Fed. 779, 783, the court said:



"The respect due to the concurrent findings of the

master and the trial court cannot prevail over what we
think the reasonably clear and fairly necessary inference

from the proofs on an issue not depending at all upon the

credibility of witnesses who were personally seen."

In Lone Star Gas Co. v. City of Fort WoHh (C. C. A.

5th), 93 Fed. (2d) 584, 585, a suit to restrain the enforce-

ment of a rate ordinance, the court said:

"The facts are not in serious controversy, though the
conclusions to be drawn are. The master's report is not
unassailable as is argued. The reference does not appear
to have been by consent of both parties to an agreed
master, but if it had been it would under the new Equity
Rule 611/2, 28 U. S. C. A. following section 723, be only
advisory. The District Judge appears to have felt him-
self overmuch bound by it. Since there is really no ques-
tion of the truthfulness of witnesses, but only of the
weight of their expert opinions, we are quite free to con-
sider the evidence de novo."

Similarly, in Central Imp. Co. v. Cambria Steel Co.

(C. C. A. 8th), 210 Fed. 696 (affirmed: 240 U. S. 166), the

court said as to the master's conclusion from facts found,

even though not properly excepted to by counsel (p. 700)

:

"Moreover, the conclusion here challenged was a
mere deduction from the facts disclosed in the master's
report, and, where it appears on the face of the report
that the master has drawn an erroneous conclusion from
the facts he found, the absence of an exception does not
disable the court from correcting the error and entering
a just final decree. * * * (Citing numerous authori-
ties) * * * ."

In Edward G. Budd Mfg. Co. v. C. R. Wilson Body
Co. (C. C. A. 6th), 21 Fed. (2d) 803, a patent infringe-

ment case, the court said (pp. 804-5):

"The master's findings of fact upon the patent branch
of this case do not rest upon conflicting evidence, as
that term is ordinarily understood. Questions of inven-



tion or patentable novelty or of infringement are, in a
certain sense, issues of fact. But in many cases, and
particularly in this case, these findings are only deduc-
tions from other established facts as to which there is no
substantial dispute. In such a situation, a master's find-

ings do not carry any great weight. As was said in Ohio
Valley Bank v. Mack, (6 C. C. A.) 163 F. 155, 24 L. R. A.
(N. S.) 184: 'The judge, having the same facts, may as

well draw inferences or deduce a conclusion as the
referee.' * * * "

That is exactly the situation here. There was no

substantial dispute as to the basic underlying facts and

figures. The dispute arises over the method of applying

those facts and figures. Primarily the master found the

tax commission guilty of fraudulent, capricious and arbi-

trary action and the application of fundamentally wrong

methods,—a finding of law and not of fact. What he

concluded to be fundamentally wrong methods amount-

ing to fraud, were such things as the use of one-year in-

stead of five-year average in finding stock and bond

values, in failing to use capitalized earnings as an inde-

pendent factor in the formulaic process of finding system

value, in failing to use assessed valuations as the basis

of certain non-carrier property deductions, in using 8%
instead of Q^c in capitalizing net earnings before divi-

dends to determine the N. P.'s Burlington stock value,

and in the selection of allocation factors. There was no

dispute by defendants over the basic facts and figures

shown by plaintiff, and no dispute by planitiff over the

basis facts and figures shown by defendants, save, as we

recall, in but one respect, namely, the extent of the N. P.'s

loss in the operation of its land department during the

five years last preceding the respective assessment dates,*

The tax commission, from plaintiff's confusing reports, found such loss

to be around $2,500,000 (R. 2713) instead of $28,000 for one period and $260,000
for the other as contended by plaintiff. (Plflf's Ex. 87, R. 2604.)



But of course it was the fact of any loss that was signifi-

cant, not the amount.

Thus, the master's findings with respect to all mat-

ters save one, represented mere inferences, deductions

and conclusions from undisputed facts, and for this rea-

son, even in the ordinary equity suit would carry no great

weight.

But it must be remembered that this was not the

ordinary equity reference as to which the rule for which

plaintiff's counsel contend might fairly be applied. The

present reference was for the purpose of inquiry into find-

ings by an administrative tribunal whose findings them-

selves are accorded the strongest presumption of correct-

ness. In such case of confiicting presumptions the review-

ing court examines and weighs the evidence for itself un-

fettered by any artificial rules as to the weight of the

master's findings.

It seems plain that the same presumption of regu-

larity would apply with respect to the validity of prop-

erty assessments by state administrative boards, as with

respect to the validity of municipal ordinances fixing the

rates of public service companies, since taxation is just

as truly a legislative function as rate-making. See 61

C. J. 81. For this reason, the following quotation from

Knoxville v. Water Co., 212 U. S. 1, is peculiarly appli-

cable to the present appeal (pp. 7-8):

"At the threshold of the consideration of the case the
attitude of this court to the facts found below should be
defined. Here are findings of fact by a master, confirmed
by the court. The company contends that under these
circumstances the findings are conclusive in this court,
unless they are without support in the evidence or were
made under the influence of erroneous views of law. We



need not stop to consider what the effect of such find-

ings would be in an ordinary suit in equity. The pur-
pose of this suit is to arrest the operation of a law on the

ground that it is void and of no effect. It happens that

in this particular case it is not an act of the legislature

that it attacked, but an ordinance of a municipality.

Nevertheless the function of rate-making is purely legis-

lative in its character, and this is true, whether it is exer-

cised directly by the legislature itself or by some sub-
ordinate or administrative body, to whom the power of

fixing rates in detail has been delegated. The completed
act derives its authority from the legislature and must be
regarded as an exercise of the legislative power. Prentis

V. Southern Railway Co., 211 U. S. 210; Honuolulu Transit

Co. V. Hawaii, 211 U. S. 282. There can be at this day
no doubt, on the one hand, that the courts on constitu-

tional grounds may exercise the power of refusing to

enforce legislation, nor, on the other hand, that that

power ought to be exercised only in the clearest cases.

The constitutional invalidity should be manifest, and
where that invalidity rests upon disputed questions of

fact the invalidating facts must be proved to the satis-

faction of the court. In view of the character of the

judicial power invoked in such cases it is not tolerable

that its exercise should rest securely upon the findings of a

master, even though they be confirmed by the trial court.

The power is best safeguarded against abuse by preserv-

ing to this court complete freedom in dealing with the

facts of each case. Nothing less than this is demanded
by the respect due from the judicial to the legislative

authority. It must not be understood that the findings

of a master, confirmed by the trial court, are without
weight, or that they will not, as a practical question some-
times be regarded as conclusive. All that is intended to

be said is, that in cases of this character this court will

not fetter its discretion or judgment by any artificial

rules as to the weight of the master's findings, however
useful and well settled these rules may be in ordinary

litigation. We approach the discussion of the facts in

this spirit."

The same rule has been applied by numerous dis-

trict and appellate courts. See



San Joaquin & Kings River Canal & Irr. Co. v.

Stanislaus County (C. C. Cal.) 191 Fed. 875,

879;

Southwestern Tel. & Tel. Co. v. City of Houston
(D. C), 268 Fed. 878, 880-881;

Spring Valley W. Co. v. City and County of San
Francisco (D. C. Cal.), 252 Fed. 979, 980-981;

Southwestern Bell Tel. Co. v. City of San Antonio
(D. C), 2 Fed. Supp. 611, 615 considering the
effect of Equity Rule 611/2 (28 U. S. C. A., Sec.

723);

Railroad Commission v. Central of Georgia Ry.
Co. (C. C. A. 5th), 170 Fed. 225, 236;

Cunberland Tel. & Tel. Co. v. City of Louisville

(C. C), 187 Fed. 637, 641;

Cary v. Corporation Comm'n of Oklahoma, 17 Fed.
Supp. 772.

In the case last cited, a public utility rate case, the

three-judge statutory court said (17 Fed. Supp. 772):

"The voluminous evidence was heard by an able
master, Honorable George M. Nicholson, formerly Chief
Justice of the State, by agreement. He has suggested
findings of fact, but where exceptions are taken, we have
accorded no presumption of correctness to his findings.

This is because there is a stronger presumption that the
findings of the Corporation Comm^ission are correct;
hence we have gone to the proof in each instance to
ascertain whether there is substantial evidence to sup-
port the findings of the Commission; and if there is, we
have not disturbed it. Proper respect for a coordinate
branch of the government requires that clear and con-
vincing proof should be adduced that its orders deny
constitutional right before a Court should interfere."
(Italics ours.)

City and County of San Francisco v. Market St. Ry.

Co. (C. C. A. 9th), 98 Fed. (2d) 628, involved the validity

of an ordinance requiring street cars while carrying pas-

sengers to be in charge of a motorman and a conductor.

With respect to the effect to be accorded the findings of
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a special master confirmed by the trial court, Your Honors

had this to say (p. 634)

:

"Because the special master's findings were based on
a mistake of law, we need not accept them, even though
based on substantial evidence. However, in such cases

as this, even though the findings had been based on the

correct law, our duty of review is expressed in South
Carolina State Highway Dept. v. Barnwell Bros., Inc.,

303 U. S. 177 * * * as follows:

" ' * * * in reviewing the present determination,

we examine the record, not to see whether the findings

of the court below are supported by evidence, but to as-

certain upon the whole record whether it is possible to

say that the legislative choice is without rational basis
* * * '

"See also, Knoxville v. Knoxville Water Co., 212 U. S.

1, 7, 8 * * *. Therefore, appellee's contention that

the findings are supported by substantial evidence is with-

out significance."

In South Carolina Highway Dept. v. Barnwell Bros.,

303 U. S. 177 ,the question involved was whether a state

law limiting the width and weight of motor trucks was

violative of the commerce clause of the federal constitu-

tion. With respect to the effect to be accorded the find-

ings of the statutory three-judge court below, the su-

preme court had this to say (pp. 191-2)

:

"Since the adoption of one weight or width regula-

tion, rather than another, is a legislative not a judicial

choice, its constitutionality is not to be determined by
weighing in the judicial scales the merits of the legisla-

tive choice and rejecting it if the weight of evidence pre-

sented in court appears to favor a different standard. Cf

.

Worcester County Trust Co. v. Riley, 302 U. S. 292, 299.

Being a legislative judgment it is presumed to be sup-

ported by facts known to the legislature unless facts

judicially known or proved preclude that possibility.

Hence, in reviewing the present determination we exam-
ine the record, not to see whether the findings of the

court below are supported by evidence, but to ascertain
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upon the whole record whether it is possible to say that

the legislative choice is without rational basis. Standard
Oil Co. V. Marysville, supra; Borden's Farm Products Co.

V. Ten Eyck, 297 U. S. 251, 263; s. c. 11 F. Supp. 599, 600.

Not only does the record fail to exclude that possibility,

but it shows affirmatively that there is adequate support
for the legislative judgment."

To the same effect is the case of Mayo v. Florida

Grapefruit Growers' Protective Ass'n, 112 Fla. 117, 151

So. 25, 45.

True, the federal cases referred to were decided prior

to the adoption of Rule 53(e) (2) requiring the court to

accept the Master's findings of fact unless clearly erro-

neous. But, as we have seen, this is merely a restate-

ment of a rule long recognized by the supreme court

which promulgated the Rules of Civil Procedure, and it

can scarcely be anticipated that the supreme court will

place a different construction on its written, than its un-

written rule.

(2) Plaintiff's contention that King county's opening brief

exceeds 350 pages exclusive of legitimate appendices in

violation of court order. (Ans. Brf., p. 2.)

King county's opening brief is made up as follows:

Total number of pages, by numbers 383

Additional pages (23-a to 23-d) 4

Total length of brief including appendices 387

Less Appendices C, D, E, G, and H (pp.

252-265, less p. 263), containing copies

of pertinent state statutes 13

Less Appendix M (pp. 346-383), contain-

ing pertinent exceptions to master's

report 37 50

Total length including remaining appendices . . . 337 pages

Were all the remaining appendices composed, as the

N. P.'s counsel urges, of "argument similar to that in the
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brief proper," King county's brief would not be violative

the court's order. It is unnecessary, therefore, to con-

sider whether the remaining pages contain matter not

properly included in appendices.

(3) Plaintiff's contention that N. P.'s right to file second

supplemental complaint should be measured by stipu-

lation of September 7, 1937. (Ans. Brf., p. 3.)

The stipulation referred to was dated September 17,

1937, and not September 7, 1937, as counsel state on page

3 of their brief. (R. 123.) It purports to be signed for

defendants by "Edwin C. Ewing" and "A. O. Colburn."

(R. 124.) Ewing and Colburn filed no notice of appear-

ance as attorneys for all or any defendants until Septem-

ber 21, 1937. (R. 133-4.) They were not recognized by

the court as attorneys for any defendants until the court's

order of February 5, 1938 (R. 228-231), by which order

their previous action was expressly confirmed in only one

particular, namely, in the filing of the "Amended and

Supplemental Answer of Defendants to Bill of Complaint

and Second Supplemental Complaint," and this only as to

the defendants which the court found were then repre-

sented by Colburn and Ewing. (R. 228-231.) Had the

counrt intended to make their representation retroactive

as to the purported stipulation of September 17, 1937, it

no doubt would have so provided in its order of February

5, 1938.

We have no objection to plaintiff's right to file its

second supplemental complaint being measured by the

court's order of September 20, 1937 (R. 125), but we can-

not agree that the right of any of the defendants to ques-

tion the lower court's equity jurisdiction has been waived

by anything contained in the stipulation in question.
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When signed (September 17, 1937), E. P. Donnelly was

the only attorney of record for defendants or any of them,

so far as the record shows. (R. 117.)

(4) Plaintiff's contention that, irrespective of stipulation,

it was within lower court's discretion to permit supple-

mental complaint attacking reassessments. (Ans. Brf.,

p. 4.)

Plaintiff's counsel rely on Missouri Rate Cases, 230

U. S. 474, from which we quote the following syllabus

correctly digesting the court's ruling:

"Where an act fixing rates and imposing penalties

for violation is repealed by a subsequent act which saves

the penalties and simply substitutes other rates, the essen-

tial features of a controversy involving the constitution-

ality of the statute are the same; and, under the circum-
stances of this case, a supplemental bill may be filed set-

ting up the new and and additional legislation and pray-
ing relief in regard thereto."

The "circumstances of" that "case" as compared with

those here were these:

(a) There a temporary injunction had been entered

(230 U. S. 477) but not here;

(b) There the new rate statute expressly saved the

liabilities and penalties previously incurred under the

repealed statute (230 U. S. 477), which was not true here,

save in so far as plaintiff would be liable for interest on

whatever tax was held lawful;

(c) There no new statute had intervened hmiting

the equity jurisdiction of the federal courts as was true

here;

(d) There the supplemental complaint was held not

to violate the substantial rights of the defendants. (230

U. S. 496.) Here, if the federal equity jurisdiction was
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retained solely because the reassessed taxes were at-

tacked by supplemental complaint instead of in a new
suit, defendants' substantial rights were violated in that

they were not permitted to defend against plaintiff's at-

tack in the courts of their own state.

But irrespective of the court's discretionary power

to permit the filing under the original docket number of

plaintiff's supplemental complaint attacking the reassess-

ment, we submit, for the reasons pointed out in King

county's opening brief (pp. 45-7), that this so-called sup-

plemental complaint should be treated no differently, and

should be accorded no other or different effect than if

filed as an entirely new suit.

(5) Plaintiff's contention that defendants conceded the

equity jurisdiction of the court. (Ans. Brf., p. 4.)

It is true the master's second proposed finding con-

tains the following:

"Defendants have conceded in open hearing before

the Master the equity jurisdiction of this court." (R.

576-7.)

And the court's second finding contains a similar

statement. (R. 800.) Apparentlj^ defendants took no

specific exception to the master's proposed finding, but

did except to the court's finding. (R. 767.)

But it would hardly seem that the court's equity jur-

isdiction should be bottomed on this meager statement by

the master. There were 105 defendants, 30 represented

by one attorney, and the remainder by others. There is

no showing as to which group made this so-called conces-

sion, or whether any ground of estoppel existed by rea-

son thereof; i. e., whether plaintiff made any other or
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different showing as to jurisdiction by reason thereof.

Indeed, we are not conscioiis of any such concession hav-

ing been made by any defendant.

In any event, for the reasons pointed out in King

county's opening brief (pp. 64-7), if, as we contend, the

August 21, 1937, amendment to section 24 of the Judicial

Code, controls, the court's lack of jurisdiction was be-

yond the power of the parties to waive.

But even should the court hold, on the theory that

the court had jurisdiction either at law or in equity, that it

was possible for defendants to waive the court's equity

jurisdiction (Pennsylvania v. Williams, 294 U. S. 176),

yet we insist that jurisdiction in equity as opposed to law

cannot be imposed upon the courts even by consent of the

parties so as to prevent the appellate courts from raising

the question and taking such action as seems proper to

promote justice.

Mutual Life Ins. Co. of N. Y. v. Cunningham (C. C.

A. 8th), 87 Fed. (2d) 842, 844, and numerous
cases cited.

The following is quoted from Simkins Federal Prac-

tice (3rd ed.), section 27, p. 40:

"Likewise, lack of equity jurisdiction, if plain, should
be raised on the court's own motion, even though the de-
fendant fails to act, or fails to act properly."

(6) Plaintiff's contention that remedy by certiorari inade-

equate because tax commission not a court of record.

(Ans. Brf., pp. 5-6.)

Since assessments involve no pleadings, there would

be no necessity for any record other than a bill of excep-

tions which is expressly provided for by section 9 of the

state statute. (King Co.'s Op'g Brf., p. 253.) The act con-
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templates the review of the action of boards and officers,

and by providing for a bill of exceptions for the review

of questions of fact, obviously confers on such boards and

officers the power to settle and certify the same.

(7) PlaintiflE's contention that refund action is, by statute,

made exchisive remedy in state court. (Ans. Brf., p. 6.)

The statute providing for tax refunds does not bar a

proceeding contesting a tax before the same is spread on

the tax rolls.

Denny v. Wooster, 175 Wash. 272, 276-7, 27 Pac.

(2d) 328; Pac. Tel & Tel. Co. v. Wooster, 178
Wash. 180, 183, 34 Pac. (2d) 451.

(8) Plaintiff's contention that remedy by injunction to re-

strain spreading reassessments on tax rolls would in-

volve 23 separate suits, and consequently remedy would
be inadequate. (Ans. Brf., p. 6.)

In Skagit County v. N. P. Ry. Co. (C. C. A. 9th),

61 Fed. (2d) 638, 642, a suit to restrain the collection of

taxes by the counties through which the plaintiff road

operated was held to be a joint action, and consequently

one in which all such counties were properly joined in

a single suit.

From this it must follow that the remedy by injunc-

tion to restrain the spreading of the tax commission's

unit assessment upon the tax rolls of the various inter-

ested counties would likewise involve a joint suit main-

tainable as a single action. May we note that Northern

Pacific R. Co. V. State. 84 Wash. 510, 147 Pac. 45, was a

single suit brought jointly against the various interested

counties to compel the acceptance of certain sums as

taxes for the year 1913.
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(9) PlaintifiE's contention that tax commission was without

jurisdiction to make reassessments because it ultimately

found original assessments not excessive. (Ans. Brf.,

pp. 9-11.)

The basis of the tax commission's right to reassess

is a finding that the original assessment "appears to be

excessive or void in whole or in part." (Laws of 1931,

ch. 106, sec. 2; King Co.'s Op'g Brl, pp. 259-260.)

While contending throughout the case and still con-

tending that the original assessments were in fact greatly

excessive, plaintiff's counsel now take the remarkable

position that the tax commission's preliminary finding

of excessive valuation as basis for reassessment was

not well founded, and consequently that the reassess-

ment was void!

Counsel pretend to construe the reassessment act to

mean that if, on final hearing, the original assessment is

found not to be excessive, no reassessment can be made,

and the commission's only permissible action is then to

dismiss the proceeding.

A sufficient answer is that the reassessment act con-

tains no such requirement. Having initiated the pro-

ceeding, the statute contemplates that the commission

proceed to revalue the complaining taxpayer's property,

whatever the ultimate figure reached, the only limitation

being that the reassessment shall not exceed the original

assessment. (Section 4.)

If a revaluation at the same figure found on the

original assessment be, as counsel insists, "official mum-
mery," then the same can be said of the action of every
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court affirming its original judgment after granting a

rehearing.

(10) Plaintiff's contention that reassessment hearings were
conducted by Tax Commission's attorney. (Ans. Brf.,

pp. 13-21.)

This contention is fully met in King County's Open-

ing Brief, pages 72 to 76, and need not be further con-

sidered.

(11) Plaintiff's contention that Tax Commission's reassess-

ment opinion was written by its attorney and did not

represent the informed judgment of the Commission.

(Ans. Brf., pp. 13-21.)

The tables in the back of the opinion (R. 2779-2810)

were prepared by Mr. Manschreck (R. 1769), the com-

mission's supervisor of valuation (R. 1617). The original

draft of the opinion itself ws prepared by the commis-

sion's legally constituted attorney, and was then amended

in a great many respects to conform to the judgment of

the commission and was rewritten several times before

achieving its final form. (R. 1808.) Speaking for the

commission (R. 1956), Mr. Jenner testified that regard-

less of its original draftsmanship, or its subsequent

amendments. Defendants' Exhibit 53 represented the

final opinion and judgment of the tax commission and

its three members who were all satisfied with it in its

final form. (R. 1951, 1954-6.)

In Esse, Inc. v. Standard Oil Co. (C. C. A. 8th), 98

Fed. (2d) 1, it was contended that the lower court's

findings and conclusions should be disregarded because

obviously those of plaintiff's counsel and not of the dis-

trict court, but the court said (p. 5):
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"It was not improper for counsel to prepare and pre-

sent to the court proposed findings of fact and conclu-

sions of law, and the findings when adopted and signed

by the court became the court's findings. It is as much
the function of counsel to present his arguments and
views as to the facts as it is to present such argument
and views as to the law. An examination of the record

convinces that the findings of the court are sustained

by abundant evidence."

The case of Morgan v. U. S., 304 U. S. 1, relied upon

by plaintiff's counsel is, for various reasons, not appli-

cable. In the first place, that was a proceeding of an

adversary character before the Secretary of Agriculture

for the fixing of maximum rates to be charged by market

agencies at the Kansas City Stock Yards. Said the

court (p. 20):

"In all substantial respects, the Government acting

through the Bureau of Animal Industry of the Depart-
ment was prosecuting the proceeding against the owners
of the market agencies. The proceeding had all the es-

sential elements of contested litigation, with the Govern-
ment and its counsel on the one side and the appellants

and their counsel on the other. It is idle to say that this

was not a proceeding in reality against the appellants

when the very existence of their agencies was put in

jeopardy. Upon the rates for their services the owners
depended for their livelihood, and the proceeding at-

tacked them at a vital spot."

The court held that the market agencies were not

accorded the "full hearing" required by section 310 of

the Packers and Stockyards Act, because not advised of

the charges made against them, either by pleadings, or

by the oral arguments, or by briefs of the Government's

counsel, or by the service upon them of proposed find-

ings of fact. That the decision did not rest on the failure

of the Secretary to examine the evidence, is shown by

the following excerpt:



18

"In the light of this testimony there is no occasion
to discuss the extent to which the Secretary examined
the evidence * * * ." (P. 18.)

That the court held the "full hearing" to be accorded

the market agencies to be in the nature of regular judicial

proceedings, is shown by the fact that the treatment of

the agencies is compared with a trial before a master or

trial judge. (304 U. S. 19-20.)

But this is not true of the assessment and taxation of

property. The following is quoted from N. P. Ry. Co. v.

Adams County, 1 Fed. Supp. 163, 200:

"The incidents of a judicial trial are not essential

to due process, especially with respect to the assessment
and taxation of property. Due process of law in taxation

is that which is due and appropriate in that class of cases,

and it is uniformly held by both state and federal courts

that due process of law in taxation does not require

regular, or, for that matter, any judicial, procedure.

Governments must have their revenues promptly and
without delay, and from the very necessities of the case

summary proceedings must be resorted to in the assess-

ment and collection of taxes. To be sure, the process of

assessing and equalizing property for taxation is inher-

ently somewhat judicial in its character, but it has never
been held that the formalities of judicial trials must be
followed in making assessments or in adjusting inequali-

ties between or amongst assessments.

"Counsel for the Milwaukee Company, in their ex-

cellent brief, say: 'Due process of law, as applied to a

hearing before an administrative board acting in a quasi

judicial capacity, requires such board to act only upon
and in accordance with testimony openly introduced,

after due notice to the party who may be adversely af-

fected by the ruling, and with full opportunity afforded

such party to defend, not only by introducing compe-
tent testimony and by argument, but by cross examina-
tion of adverse witnesses and having the opportunity to

meet, refute and explain any and all adverse testimony
which may be considered. It thus prohibits such board
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acting upon testimony not so openly introduced, or upon
matters within the private knowledge of the board or of

the members thereof.'

"Whatever may be said of this comprehensive and
carefully worded definition of due process of law in its

relations to some classes of cases, it is too plain for serious

debate that it will not do as a definition of due process

in the realm of taxation. Its adoption in that field would
be not only to go counter to the customary usages of the

people, both in this and in the mother country, for cen-

turies, but it would imperil the public revenues and
thereby threaten the very existence of government it-

self."

The court then quotes the following from Kelly v.

Pittsburgh, 104 U. S. 78, 80:

a * * * Taxes have not, as a general rule, in this

country since its independence, nor in England before

that time, been collected by regular judicial proceedings.

The necessities of government, the nature of the duty to

be performed, and the customary usages of the people,

have established a different procedure, which, in regard
to that matter is, and always has been, due process of

law."

And the following, from Kentucky Railroad Tax

Cases, 115 U. S. 321, 331:

"It has, however been repeatedly decided by this

court that the proceedings to raise the public revenue
by levying and collecting taxes are not necessarily ju-

dicial, and that 'due process of law,' as applied to that

subject, does not imply or require the right to such no-
tice and hearing as are considered to be essential to the
validity of the proceedings and judgments of judicial

tribunals."

The only matter involved in the reassessment pro-

ceedings was the value of the N. P.'s Washington operat-

ing properties, in the manner expressly provided by

statute. The commission was not required to make find-

ings of any kind, and did so merely to inform plaintiff
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of its methods, and its reasons therefor, presumably be-

cause of Judge Webster's criticism of a former commis-

sion for failing so to do. See N. P. Ry. Co. v. Adams

County, 1 Fed. Supp. 163, 187.

No findings being required, we can hardly see how

the commission can be criticized for not supplying plain-

tiff with a copy in advance of the reassessment order.

To support its contention that the reassessment

opinion was written by counsel and did not represent the

commission's informed judgment, plaintiff's counsel rely

on a portion of Finding IX proposed by the special master

(R. 588-590), consisting of such an assortment of flagrant

exaggerations, half-truths, and absolute misstatements

of the evidence, as to raise a serious doubt as to its true

authorship. This proposed finding was, of course, ex-

cepted to by defendants (R. 701-5) as was also the court's

corresponding, but much more abbreviated, finding IX.

(R. 770-772.)

Defendants can hardly allow such misstatements to

go unchallenged, and, burdensome though it must be to

the court, we are nevertheless impelled by considera-

tions of common decency if nothing else to make a some-

what lengthy analysis of this remarkable "proposed

finding" in connection with the evidence relating thereto.

Sharpe's relation to commission. To give the court

the proper background, however, may we first quote

the following from the testimony of Mr. Jenner respect-

ing Sharpe's relation to the tax commission:

"Mr. Sharpe is an Assistant Attorney General of the

State of Washington, and he is the particular Assistant

Attorney General that has been assigned to the Tax Com-
mission ever since I have been a Commissioner, and he
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was also so assigned for a number of years prior to that.

I wouldn't know just how long. All the time I have been
there, the Tax Commission has availed itself of his as-

sistance and counsel and advice, and it did so during the

formulation of Defendants' Exhibit 53." (R. 1807-8.)

Mr. Jenner further testified that Sharpe had been

especially assigned to the Tax Commission work ever

since he had been a tax commissioner (April, 1933) ; that

Sharpe had handled practically all the commission's

major litigaton consisting of some 75 or 80 suits going to

the state supreme court, innumerable lower court cases,

and numerous United States supreme court hearings;

that at the time of the reassessment Sharpe was neither

attorney of record nor attorney in fact of any of the

defendants, and had not been since March, 1937, when

Sharpe had withdrawn entirely as attorney of record;

that Assistant Attorney General Donnelly, and Messrs.

Ewing and Colburn were in charge of the defense at

the time of the reassessment; that Sharpe did not resign

for the purpose of making the assessment (R. 1953), the

commission having decided to reassess before Jenner

had spoken to Sharpe about it; that Sharpe had nothing

whatever to do with the original assessment made in

1935 and 1936 or with the assessments of any other rail-

road company since 1934. (R. 1954.)

Proceeding, now, with our analysis of the master's

proposed finding IX:

Finding IX: "The opinion and order were written by
Mr. Sharpe." (R. 588.)

This, of course, implies that Sharpe not only drafted

the opinion and order, but that the subject matter was

that of Sharpe rather than that of the commission. Let

us see.
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The evidence: Mr. Jenner testified respecting the

method of its preparation:

"The three members of the Tax Commission, together
with Mr. Manschreck and Mr. Sharpe, collaborated to a
great extent in writing out the text of this Exhibit No.
53. Mr. Manschreck participated in practically all of the
hearings, and in the consultations and conferences held
by the Tax Commission in the reassessment. In a general
way that was also true of Mr. Sharpe. (R. 1807.) * * *

"I personally vouch for the correctness of Defend-
ants' Exhibit 53. * * * The original draft of this

Commission's Opinion and Order was prepared by Mr.
Sharpe, the attorney for the Tax Commission. After he
had prepared the original draft it was submitted to the
Commission, and it was edited and amended in a great
many respects to conform to the judgment of the Com-
mission, and it was rewritten several times after being
so edited, before it achieved this final draft. (R. 1808.)

"At various places in Defendants' Exhibit No. 53
various figures or percentages, and various fractions, are
referred to, and certain rates for capitalization of earn-

ings and other computations are used. You ask who de-

termined those rates and percentages and figures. The
Tax Commission." (R. 1950.)

Mr. Manschreck, the commission's supervisor of

valuation (R. 1617), testified:

"I was asked what portion of Defendants' Exhibit

No. 53 I wrote. I made the tables, and wrote some of

the text in connection with the tables. * * * You
ask if I wrote the explanation of what the schedules

mean. Not all of them. I did where they related to the

figures and computations and schedules that are printed

in the back of the book. You ask if I wrote the Turn-
burke discussion on page 64. I had something to do with
it, yes. You ask if I wrote any portion of it. Well, I

wrote parts of that report. I made interlineations in the

report when the Commission had it in rough draft,

checked it over several times, and had to do with many
parts of the report." (R. 1769.)
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Speaking for the Commission (R. 1956), Mr. Jenner

testified on the question of whether the reassessment was

that of Sharpe or of the Commission:

"Q. (By Mr. Ewing) Regardless of its original draft-

manship, or its subsequent amendment, Defendants' Ex-
hibit 53 represented the final opinion and judgment of the

State Tax Commission, didn't it? A. It represented the

opinion of the Tax Commission. Q. The three members
of the Tax Commission? A. Yes, sir. Q. They were all

satisfied with it in the final form that it took? A. Yes,

sir." (R. 1951.)

In answer to questions by Mr. Sharpe, Mr. Jenner

further testified:

"Q. First, in regard to the Turnburke method. Did
I have anything to do with your discussions and consid-

eration of the Turnburke method, as adopted by the Com-
mission? A. You did not originally. I never talked to

you about it, and I do not believe any other member of

the Commission talked with you about the Turnburke
method for some time after it came to our attention.

Q. How about * * * the question of the criticisms

made by you in your Opinion of the allocation factors

proposed by the railroad, were those my criticisms or

were they the criticisms of the Commission? A. They
were the criticisms of the Commission. We had always
criticized those allocation factors, and the combination of

allocation factors that the roads had proposed. Q. And
on the grounds that are set forth in the report? A. Yes,

sir. Q. How about the other conclusions arrived at in

this Opinion, are they the opinions (R. 1955) of the Com-
mission or my opinions that the Commission merely
adopted? A. They are the Opinions of the Commission.
They were not adopted just because they might have been
your opinions." (R. 1956.)

Nor do these brief excerpts tell the complete story.

Mr. Jenner's detailed and persuasive defense of the prin-

ciples and methods set forth in the Commission's opinion

during a most searching and exhaustive cross-examina-

tion (R. 1808-1949) could not but convince the most ex-
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acting critic that Defendants' Exhibit 53 was the deliber-

ate and well-considered opinion of the Tax Commission,

irrespective of those responsible for reducing it to written

form.

Finding IX: "He (Sharpe) submitted the original

draft to the Commission, and it was read, edited, and re-

written by Mr. Sharpe several times." (R. 588.)

The evidence: "After he (Sharpe) had prepared the

original draft it was submitted to the Commission, and it

was edited and amended in a great many respects to con-

form to the judgment of the Commission, and it was re-

written several times after being so edited, before it

achieved this final draft." (Mr. Jenner, R. 1808.)

It will be observed that the last italicized words

showing the active participation of the Commission in the

Opinion's final draft were deliberately omitted by the

master. Why, we ask, should an officer of the court thus

color his report by deliberately omitting most significant

and unchallenged facts?

Again,—the master finds, it will be noted, that the

"reading," "editing" and "rewriting" was by Mr. Sharpe.

This assertion is not supported by a single syllable of evi-

dence, as an examination of Mr. Jenner's testimony dem-

onstrates. (R. 1804-1956.)

While this is perhaps of little moment, it neverthe-

less reveals the intent of the framer of this proposed find-

ing to distort the true facts.

Finding IX: "C. A. Manschreck, a member of the

Commission's staff, prepared the table (s) attached to the

opinion under Mr. Sharpens supervision and direction."

(R. 588.)

The evidence: While Mr. Manschreck testified, as

we have shown, that he prepared the tables contained in
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the Opinion (R. 1769), the record contains not a scintilla

of evidence that such tables were prepared under either

the supervision or direction of Mr. Sharpe.

Here, again, note the insidious effort to color the true

facts!

Finding IX: "The Tax Commission did not write
and did not have the original or any other draft of the
opinion." (R. 588.)

The evidence: While Mr. Jenner testified that he did

not have the first draft that Sharpe submitted to the

Commission (R. 1809), there was no evidence that the

later drafts of the opinion were not in the tax commis-

sion's possession. No inquiry was made concerning any

draft other than the original rough draft.

Finding IX: "Mr. Sharpe produced, at plaintiff's de-
mand, a draft of that portion of the opinion describing
the Turnburke method. Exhibit 85." (R. 588.)

This "draft" was not furnished at plaintiff's ''de-

mand" but was willingly supplied on counsel's request.

(R. 1809, 1918-1919.)

Of course, this part of the proposed finding could

have had but one purpose—to make it appear that the

Commission and its counsel were trying to conceal some-

thing. These loose sheets produced by counsel of course

added nothing whatever to the admitted fact that Sharpe

had prepared the original rough draft of the Commission's

opinion. (R. 1808.)

Facts omitted: The master failed to add to his pro-

posed finding the concession of plaintiff's chief witness,

Peterson, that the Commission's opinion correctly de-

scribed and applied the Turnburke method (R. 1195-6),
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as well as the highly significant fact that Sharpe had

nothing to do with the Commission's use of the Turn-

burke method. Mr. Manschreck testified:

"You ask me to answer the question as to whether I

evolved the Turnburke theory as set forth in Defendants'
Exhibit 53. I will take credit for being the father of it,

yes, if that is the point. By that I mean that it was my
idea. After reading the Turnburke theory I found a

method of allocating interstate freight revenues, and I

agree with Mr. Turnburke as to the allocation of inter-

state freight revenues as used by him, and as used by the

Tax Commission in this Opinion. (R. 1770.)

"I brought the Turnburke theory to the attention of

the Commission. If that is what you mean by sponsoring
it, then I sponsored it." (R. 1782.)

Mr. Jenner testified:

"I would like to make a statement about the Turn-
burke method. My recollection of this is that it did not

originate with Mr. Sharpe at all. The first I heard of it

was when Mr. Manschreck called it to my attention after

he had gone over it in the transcript he received from the

—was it the North Dakota Tax Commission?—I discussed

the matter with Mr. Manschreck, and I read the Turn-
burke theory at that time, and we had many discussions

on that long before this was ever written. This was not

my original education into the Turnburke method. (R.

1919.)**********
"Q. (By Mr. Sharpe) Did I have anything to do with

your discussions and consideration of the Turnburke
method, as adopted by the Commission? A. You did not

originally. I never talked to you about it, and I do not

believe any other member of the Commission talked with

you about the Turnburke method for some time after it

came to our attention." (R. 1955.)

Here, then, we have a fair sample of Sharpe's partici-

pation in the Commission's opinion. The Turnburke

method was sponsored by the Commission's supervisor
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of valuation, and adopted by the Commission, after which

the Commission's attorney, for use in the Commission's

opinion, described the method and, for illustrative pur-

poses, applied it to one single year, 1932. (See Defs' Ex.

53, R. 2758-2766.)

Finding IX: "Mr. Jenner did not understand and
could not explain the opinion in many of its parts. He
disagreed with certain vfiaterial statements in the opin-

ion." (R. 588.)

The evidence: These statements are untrue. His

long and exhaustive cross-examination demonstrates that

Mr. Jenner thoroughly understood and agreed with, the

Commission's opinion. (R. 1808-1949.)

Finding IX: "He (Mr. Jenner) did not know what
it (the opinion) meant hy 'covfimercial value' nor how, if

at all, it differs from market value." (R. 588.)

The evidence: Mr. Jenner testified:

"You ask me to explain the difference between mar-
ket value and 'Commercial (R. 1818) value' as stated in

the footnote on page 2 of Defendants' Exhibit 53. Well,
commercial value, as used in the Opinion, means the value
computed with sole reference to the property's future
earnings. Market value is the value that a willing buyer
and willing seller would agree upon in purchasing. I

don't think there is any great distinction between the
two. You ask if I make any distinction, great or little.

There might be some distinction, yes." (R. 1819.)

And again,

—

"A. Market value is the value indicated by actual
trading of the property, ordinarily. Q. Isn't market value
that sum at which the property could be taken in pay-
ment of a just debt, from a solvent debtor, as defined in
the statute? A. That is the statutory definition of it, but
here we have a property that is not traded in at all, and
you cannot be guided by that. * * * a. Commer-
cial value is the value that anyone considers property to

have in reference to its future earnings, what it might
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produce for them. Q. Isn't that an element of market
value? A. It is an element of market value, yes. I do
not think there is any very great distinction between
them." (R. 1941-2.)

While it is true that Mr. Jenner testified that he did

not know of any distinction between commercial value

and market value (R. 1819), it is not true that he did not

know what is meant by "commercial value." As to the

distinction between commercial value and market value,

it would seem that correct definitions of the two should

be a sufficient answer.

The court recognized the distinction in People ex rel.

New York Cent. R. Co. v. Thompson, 282 N. Y. Supp. 269,

278, when it said:

"The 'commercial value' of a piece of property is its

sale value regarded as a business proposition, but where
property has no sale value, there being no demand for it,

'commercial value' is not synonymous with 'full value' for

purposes of assessment."

Finding IX: "He (Jenner) did not remember how
the Commission arrived at the system value for the origi-

nal assessvfient." (R. 588.)

This part of the proposed finding had no bearing

whatever on the question of whether the methods and

values set forth in the reassessment opinion represented

the informed judgment of the commission. It is wholly

immaterial.

Finding IX: "He (Jenner) could not explain the

Turnhurke method." (R. 588.)

The evidence: Mr. Jenner testified:

"Q. Do you think you understand it (the Turnburke
method)? A. Not particularly. Q. Well, you tell us

what the Turnburke method was, will you, as used in

the Weeks Case? A. No; I wouldn't tell it to you. Q.
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You cannot tell it, can you? A. It is possible that I might
wade through it. Q. Go on and tell us what that method
is. A. That is one of the reasons we had Mr. Manschreck
with us. Q. Can you tell us or not what it is? A. I do

not believe I could go into detail on it, without reference

to— Q. (interposing) Well, just give a brief statement

of what the Turnburke method is. A. Well, it is a

method of attempting to find the relative net earnings

in the various states, of the Great Northern Railway
Company. * * * Q. How does the Turnburke method
determine the net earnings in the state? A. It deter-

mined them through reference to the expenses in the

various states. Q. How do they get the expenses in

the states? A. They get them from the reports of the

railroad company. * * * q. Now, then, what do
you do when you get the expenses; what do you use

them for? A. We use them as an allocation factor for

allocating to the state its proportion of the interstate— Q.
Of the interstate? A. —freight revenue." (R. 1822-3.)

In other words, Mr. Jenner, did briefly and correctly

explain the Turnburke method. True, he testified that

he did not believe he could go into detail, but, as he said,

that is why the commission has experts such as Mr.

Manschreck. Later on, Mr. Jenner testified further:

"Q. Isn't this the fact, Mr. Jenner, that you had
neither the experience nor the knowledge, and couldn't

have had it to enable you to pass upon the merits of the
Turnburke method? A. I do not claim to have had the
experience. Q. Of course not. A. Or the knowledge,
I am not an accountant, and I am not a railroad man.
But we do have in the Tax Commission, and at our com-
mand, employees that are familiar with such subjects.

Q. That includes Mr. Sharpe? A. That includes Mr.
Sharpe." (R. 1917-1918.)

We hardly need point out that it was clearly unfair

and misleading for the master to propose a finding that

Jenner could not explain the Turnburke method, with-

out adding these explanations.
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Finding IX: "He (Jenner) did not know the Court

of Appeals had rejected the Turnhurke method in the

Weeks case. He had not read that opinion. It might
have made a difference if he had" (R. 588-9.)

It is not true that the Court of Appeals had rejected

the Turnburke method in the Weeks case. There, the

complaining carrier had not proposed that method to

the assessing board at the valuation hearing, but instead

had proposed substantially the same allocation factors as

those of which it complained in its pleadings and at the

trial. Under these circumstances, the court concluded:

"Certainly, this assessment should not be overthrown
for a reason which the board never heard of. More
strongly is that true when (as shown by this evidence)
there is grave doubt as to the verity and usefulness of

the method now advanced." G. N. Ry. Co. v. Weeks, 77

Fed. (2d) 405, 410.

But in any event, the master's proposed finding

throws no light on the master's ultimate finding that the

opinion did not represent the commission's informed

judgment. The commission did adopt the Turnburke

theory in computing one of its two allocation factors.

The propriety of its use was what the master and court

were called upon to determine,—not whether the com-

mission, prior to its use, had read pertinent decisons.

As already shown, the evidence shows that Sharpe was

in no way responsible for the commission's use of that

method.

Finding IX: "He (Jenner) does not believe section

10 of the statute is unconstitutional and disagreed with
the opinion in that particular." (R. 589.)

Sections 9 and 10, chapter 123, Laws of 1935, to

which the master has reference, are set forth on pages
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264-5, of King county's opening brief. It will be observed

that section 9 provides:

"In determining the value of the operating property
within this state * * * the commission may, among
other things, take into consideration the value of the

whole system as a unit," etc. (Italics ours.)

Then section 10 provides:

"For the purpose of determining the system value
of the operating property of any such company, the com-
mission shall deduct from the actual cash value of the
total assets of such company, the actual cash value of

all non-operating property," etc.

It will be observed that section 9 authorizes, but does

not obligate the commission to consider system value,

but if the commission elects to do so, section 10 provides

that it shall deduct the cash value of the company's non-

operating property from the cash value of the company's

total assets.

This, the commission did not see fit to do. Instead

it found the stock and bond value of plaintiff's total as-

sets, and deducted therefrom what it found the stock

and bond buyers paid for the non-operating property, to

find the stock and bond value (not the cash, value) of

the operating property.

The provision of the opinion to which the master

doubtlessly refers is the following:

"The N. P.'s counsel argue that the deductions made
by the Commission must be measured by the actual cash
value of all the non-operating property owned by the
Company, basing their contention on section 10, chapter
123, Laws of 1935 * * * .

"But * * * -v^e do not believe the legislature

intended to hamper the Commission by artificial rules
which might result in an incorrect tax valuation of the
Company's property. But if it in fact did so, then such
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statutory method is void and must be disregarded as

necessarily leading to erroneous results." (R. 2704-5.)

The evidence: As to Mr. Jenner's construction of

section 10 and its unconstitutionality if given the interpre-

tation contended for by plaintiff's counsel, he testified:

"Q. Now, in making your deductions on the stock

and bond value, did you undertake to deduct the market
value of the respective items of property? A. We did

not. Q. Why didn't you? A. For the reasons stated in

our Opinion there. Q. Do you think the statute is un-
constitutional that requires you to do that? Is that your
opinion? A. No, that is not my opinion. Q. Well, wait

a minute— A. (interposing) If it were mandatory to

fix our valuation on that, I think it would probably be
unconstitutional. * * * Q. * * * (reading from
Opinion) * * * Does that mean that you did not use

the market value of these operating properties, as re-

quired by the statute? A. I do not understand that the

statute requires that. The statute, as I recall it, requires

that we may find the actual cash value of the system
operating property. * * * Q. You mean you can do
it or not, as you see fit, is that what you mean? A. Ab-
solutely as we see fit. We do not have to take system
value. Q. It says (referring to section 10) * * *

that for the purpose of determining the system value of

the operating property * * * the Commission shall

deduct from the actual cash value (of) the total assets

of such company, the actual cash value of all non-operat-

ing property owned by such company. A. Yes, sir. De-
duct from the actual cash value, not from the stock and
bond value." (R. 1826-8.) (Italics ours.)

And again,

—

"I think this, that if the Legislature enacted a law
which stated that we should find a system value by the
stock and bond method, and we must then deduct the
cash market value of non-operating property, that it

would undoubtedly be unconstitutional. Q. * * *

Did you consider for the purpose of your valuation, your
re-valuation, that this section 10 was unconstitutional?

A. No; I did not consider it unconstitutional. * * *

The statute says, as I read it, that the Commission may
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find the actual cash value of the system. * * * i did

not go upon that theory. * * * jf ^g j^^d found the
system value by the stock and bond method, and then
deducted the actual cash value of the non-operating prop-
erty, we would have given it little consideration. Q.
Given what little consideration? A. The result obtained.

It is not mandatory upon us." (R. 1836-8.) (Italics ours.)

And again, in answer to the master's inquiry:

"I do not concede that the statute requires us to de-
duct the actual cash value of non-operating property
from the value found by the stock and bond method."
(R. 1864.)

In its opinion, it will be observed, the commission

does not conclude that section 10 is unconstitutional, but

it does conclude that it would be unconstitutional if it

required the cash value of non-operating property to be

deducted from the stock and bond value of the total

corporate assets. Mr. Jenner does not agree that the

statute requires such incomparable deductions, and there-

fore concludes that the law is constitutional.

In other words, the master's proposed finding that

Mr. Jenner disagreed with the opinion in that particular

is absolutely untrue.

Finding IX: "Mr. Jenner did not write that portion
of the opinion that one who buys an interest in Northern
Pacific stock gets an interest in the stock owned by the
Northern Pacific and he did not believe that." (R. 589.)

The evidence: Mr. Jenner testified:

"Q. You say on page 14 that one purchasing an in-
terest in the Northern Pacific stock gets an interest in the
stock owned by the Northern Pacific. Did you write that
portion of the Opinion? A. I don't believe that I wrote
that originally. I have been over it, though. Q. That is

a mistake, isn't it? * * * Q. Well, I think that indi-
rectly he undoubtedly acquires an interest in the Burling-

—2
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ton stock when he purchases Northern Pacific stock." (R.

1851.)

Here, then, is another instance of the master's pro-

posed finding being directly contrary to the evidence.

Finding IX: "He (Jenner) did not write that portion

of the opinion discussing traffic arrangements with the
Burlington and knew nothing whatever about such ar-

rangements." (R. 589.)

The portion of the opinion to which the master seem-

ingly refers is the following:

"Undoubtedly the N. P.'s ownership of the Burling-
ton stock jointly with the Great Northern has two prin-

cipal elements of value to the N. P.: (1) the value inher-

ing in its ability to make advantageous traffic and operat-

ing agreements with that company; and (2) its income-
producing value. The intangible element of value first

mentioned is unquestionably part of the N. P.'s operat-

ing property and is therefore not a deductible item." (R.

2708.)
'

It will be observed that the commission does not find

that any such traffic or operating agreements are actually

made. It merely finds that the N. P.'s ability to make

them is an element of value inhering in the N. P.'s owner-

ship of the Burlington stock. But since the commission

found this element of value to be operating property, and

made no non-carrier property deduction therefor, it made

not the slightest difference in the commission's non-

carrier property deductions whether or not there were in

fact any such advantageous traffic or operating agree-

ments.

This proposed finding is therefore wholly immate-

rial, and must have been intended merely as a subtle de-

vice, to give, by constant repetition, some significance to
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the admitted fact that the first draft of the reassessment

opinion was prepared by the commission's attorney.

Finding IX: "That portion of the opinion beginning
at page 22 and ending at page 57 is a verbatim copy of Mr.
Sharpe's brief in the former case between the sanne

parties, pages 130 to 291." (R. 589.)

How 35 pages of opinion could be a verbatim copy of

161 pages of brief is not explained! It is likewise incom-

prehensible why the master should have given Sharpe

exclusive credit for a brief filed by Sharpe together with

22 prosecuting attorneys and deputy prosecuting attor-

neys! (Plff's Ex. 86, R. 2411; and see pp. 551-2, of orig-

inal exhibit.)

To test the verity of the master's proposed finding, it

is rather interesting to spot-check this portion of the com-

mission's opinion against this brief written in 1931:

Page 22 (R. 2716) : Quotation from court's opinion

in N. P. Ry. v. Adams Co., 1 Fed. Supp. 163, written long

after brief prepared;

Pages 24-25 (R. 2718-9): Description of allocation

factors proposed by plaintiff in present case;

Page 27 (R. 2721): Reference to showing for 1934

in N. P. business tax case;

Pages 27-29 (R. 2721-2723) : Quotations from G. N.'s

brief in Weeks case decided in 1936;

Page 29 (R. 2723) : Table showing replacement cost

of N. P. tunnels, etc.;

Pages 30-31 (R. 2724-2725): Further quotations

from G. N.'s brief in Weeks case decided in 1936;
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Page 32 (R. 2726): Statistical data for 1931 to 1935

as to joint operation of N. P. and tenant's of N. P.'s

Seattle-Vancouver line;

Page 33 (R. 2727) : Recital of, and answer to, N. P.'s

contention in present case in re Seattle-Vancouver line;

Pages 38-39 (R. 2732-3) : Quotation from Peterson's

testimony in N. P.'s 1934 business tax case;

Page 41-2 (R. 2735-6): Quotations from I. C. C. re-

ports;

Page 42 (R. 2736): Quotation from Peterson's tes-

timony in N. P. 1934 business tax case.

It is true that pages 22 to 57 of the opinion contain

numerous recitals of the evidence adduced in the earlier

tax cases as well as citations of judicial and other authori-

ties which are also given in the brief in the earlier tax

cases, but if this evidence and these authorities were per-

tinent then, no good reason can be suggested why they

were any the less pertinent to the present case.

Were they pertinent? It would seem so since it is

practically the only part of the commission's opinion en-

dorsed by the trial court. This portion of the opinion is

devoted exclusively to the commission's explanation for

not using plaintiff's allocation factors other than relative

replacement cost. Whatever their source, the commis-

sion's reasons must have been deemed convincing, since

neither the master nor court used any of these criticized

factors except relative all track mileage!

What possible excuse, therefore, could the master or

court have for casting aspersions on that part of the com-

mission's opinion, which they themselves endorsed?
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Were these criticisms those of the commission, or

those of its counsel foisted on the commission? On this

point, Mr. Jenner testified:

"Q. (By Mr. Sharpe) How about these other mat-
ters, how about the question of the criticisms made by
you in your Opinion of the allocation factors proposed by
the railroad, were those my criticisms or were they the
criticisms of the Commission?

"A. They were the criticisms of the Commission.
We had always criticized those allocation factors, and the
combination of allocation factors that the roads had pro-
posed." (R. 1955.)

(12) Plaintiff's contention statutes require determination

of system value and assignment of a percentage to

the State. (Ans. Brf., p. 22.)

Plaintiff's counsel cite N. P. Ry. Co. v. State, 84 Wash.

510, 147 Pac. 45, to support their contention which it does

not. The only question there considered was whether

the tax commission, in valuing the N. P.'s Washington

operating property, had a right to add to the market value

of the physical property within the state, an additional

amount for such intangible values as those evidenced by

traffic density, volume of business, etc. Not once in its

opinion did the court even mention the N. P.'s ultrastate

property or consider system value in any way, shape or

form. When the court spoke (on page 529 and else-

where) of placing the assessed valuation "upon the en-

tire operating property of each railway company as a

unit" it was referring to the property within the state,

considered as a unit,—not the property of the entire inter-

state system considered as a unit. This is obvious both

from the context and from the entire opinion. Otherwise,

why speak of the "assessed valuation" being placed on the

entire operating property as a unit? There could, of
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course, be no Washington assessment on property outside

the state.

(13) Contention that Commission erred in basing non-

carrier property deductions from stock and bond value

of entire assets on stock and bond buyer's conception

of its value. (Ans. Brf., pp. 25-29.)

Plaintiff's counsel cite State Railroad Tax Cases, 92

U. S. 575, 605, as holding that the stock and bonds repre-

sent the entire value of the assets of the company. But

that is not the holding of the district court either in this

or the 1925-6 tax case. {N. P. Ry. Co. v. Adams County,

1 Fed. Supp. 163, 193.) In the first Adams county case the

court held that the N. P.'s property contained an element

of value not fully reflected by the stock and bond and net

earnings methods. In the present case the court found a

cash market value for 1936 of the N. P.'s assets as fol-

lows: Operating property, $190,128,168, plus non-operat-

ing, $161,741,079, or $351,869,247, as compared with a

stock and bond value of $319,121,201, or a difference of

nearly $33,000,000. (See King Co.'s Op'g Brf., p. 109.)

In determining the non-carrier property deductions

to be made from the stock and bond value of the entire

assets, the tax commission applied the following test:

"How much more did the purchasers of stock and
bonds pay therefor by reason of the Company's owner-
ship of the particular item?" (Defs' Ex. 53, R. 2704.)

This principle, the master and district court found to

be fundamentally wrong, the court finding that such non-

carrier property's cash market value is invariably the

test. (Master's proposed finding, XIII, R. 591; Court's

Finding XIII, R. 809.)
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In our opening brief we demonstrated, we believe,

the soundness of the tax commission's method. (King

Co.'s Op'g Brl, pp. 107-115.)

In their answering brief, plaintiff's counsel cite the

recent case of Central R. of N. J. v. Martin, 30 Fed. Supp.

41. (See N. P. Answer Brief, p. 22.) In that case, the

court held that in the assessment of New Jersey railroads

the assessing board was required to give consideration to

capitalized earnings and stock and bond values as well as

to reproduction cost. The court went into considerable

detail as to the mechanics of applying the stock and bond

method, and with respect to non-carrier property deduc-

tions said (p. 49)

:

"Assuming that the market value of the stocks and
bonds measures the value of the assets of a railroad com-
pany, it must be determined what assets the company has
other than the operating property subject to assessment.
This property is termed non-operating property. Many
of these items are wholly unnecessary in the operation of

the transportation business, and to the extent that the
value of these assets influence the investing public in its

appraisal of the outstanding securities, to that extent such
influence should be eliminated from the market value of

stocks and bonds. Also it is well known that some com-
panies own considerable idle non-operating properties

which produce no income. In these cases, it is conceiv-
able that the investing public will consider such prop-
erties a liability rather than as an asset, and to that extent
the ownership of such property acts as a drag on the mar-
ket value of outstanding securities. The value of these
properties, then, should be added to the value of the
stocks and bonds.

"It will be observed from this analysis that it is not
correct to assume that values are consistent with what
the investing public pays for stocks and bonds. If one
makes this assumption it must be decided what years in
the past shall be averaged in order to predict the future.

Finally, there is the perplexing problem concerning non-
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operating property. Aside from the problem of distin-

guishing between the two classes of property, the effect

that non-operating property has upon the investing pub-
lic is debatable, and resolves itself into a problem of judg-
ment."

This is the only decision, so far as we know, where

the problem of non-carrier property deduction has been

given the painstaking consideration its importance de-

mands.

(14) Plaintiff's contention that Washington statute requires

deduction of market value of non-carrier property

from stock and bond value of company's total assets.

(Ans. Brf., pp. 26-8.)

In our opening brief we showed that, construed to-

gether, the effect of sections 9 and 10, chapter 123, Laws

of 1935, is plainly this: System value may or may not

be considered by the tax commission, but if given consid-

eration, the same is to be determined as provided by sec-

tion 10. We further showed that the tax commission

elected not to find the cash market value of the company's

assets, but instead, merely found the stock and bond

value of such assets, and consequently, to find the stock

and bond value of the system operating property, were

compelled to deduct the stock and bond value of the non-

carrier property. (King Co.'s Op'g Brf., pp. 110-112.)

As already pointed out, the Opinion merely finds sec-

tion 10 unconstitutional if it requires the deduction of

non-carrier market value from the stock and bond value

of the total assets. Mr. Jenner did not believe the stat-

ute imposed any such requirement (R. 1826-8, 1864), and

therefore concluded that the statute was constitutional.

(R. 1836-8.) Had the statute contained such requirement
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he believed it would undoubtedly be unconstitutional.

(R. 1836-8.) (And see further, ante, pp. 30-33.)

(15) Plaintiff's contention that Commissioner Jenner, did

not know meaning of "commercial value." (Ans. Brf.,

p. 28.)

The utter falsity of the assertion of plaintiff's counsel

that Jenner did not know the meaning of "commercial

value" has already been shown. {Ante, pp. 27, 28.)

(16) Plaintiff's contention that court's non-carrier deduc-

tions in 1925-6 case were irrelevant, and that Commis-
sion's deductions were twice those of court in 1925-6

case. (Ans. Brf., p. 29.)

Counsel says the court's 1925-6 non-carrier property

deductions were unimportant in that case because the

stock and bond value was considerably less than net in-

come value. We fail to see how non-carrier deductions

can be said to be "unimportant" when 40% weight was

given to stock and bond values.

Again, counsel asserts that the commisison's deduc-

tions of 108 millions were more than twice the amount

found in the 1926 case! The court's non-carrier deduc-

tions for 1926 were $49,488,871 (1 Fed. Supp. 193) which

did not include the Burlington stock. Here, the plain-

tiff's, the court's, and the commission's respective deduc-

tions for 1935 (less the Burlington stock) were as follows:

Deductions claimed by plaintiff, $93,734,129 (R. 13);

deductions found by court, $169,623,928, less $75,889,799,

or $93,734,129 (R. 810); deductions found by commission,

$108,031,167, less $56,917,348, or $51,113,819. (R. 2716.)
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(17) Plaintiff's contention that Commission's rate for capi-

talizing earnings to determine deduction for N. P.'s

Burlington stock improperly computed. (Ans. Brf., p.

29-30.)

Plaintiff's counsel challenge the propriety of the tax

commission's method of using the relation between the

N. P.'s stock quotations and net earnings before dividends

as a yardstick for determining the rate for capitalizing

similar net earnings of the Burlington for purposes of its

deduction as non-carrier property.

As authority for their position, counsel cite the

master's report (R. 416) which is in turn based on testi-

mony of Peterson (R. 1070-1072). Peterson's theory

seems to be that the N. P.'s 5-year average net earnings

should have been compared with its average stock quota-

tions for the same period. The tax commission's method

was to compare the N. P.'s stock quotations for the year

preceding the assessment year with the average annual

net earnings before dividends for the preceding five-year

and six-year periods respectively. In its support, Mr.

Jenner testified:

"We were attempting to find what a hypothetical

stock buyer would pay for Burlington stock in 1935, and
that buyer would certainly look to the past earnings and
not to the earnings of the one year." (R. 1877.)

The commission's method is thus explained in the re-

assessment opinion:

" * * * The problem, then, is: how much more
did stock and bond purchasers pay for the N. P. securities

by reason of the income-producing element of the Burl-

ington stock owned by the N. P. ? * * *

''Capitalization rate. In considering these past opera-

tions as a guide to future earnings, what rate would the
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Burlington stock purchaser use for capitalization?

* * *

"To determine the rate to be used, we should, we be-

lieve, look to the rate of return expectd by purchasers of

stock in other railroad companies whose stocks are active

on the exchanges. Looking to the parent road, the N. P.,

we find that the average market quotations indicated a
market value of its outstanding stock of $85,405,000 in

1934, and $78,671,111 in 1935. We further find that the

N. P.'s average annual net corporate income after pay-
ment of fixed charges for the years 1930 to 1934 inclusive

was $5,068,606, and for the years 1930 to 1935 inclusive

was $4,295,802, or 8.44% and 9.55% respectively of the

market value of its outstanding stock for the years 1934

and 1935. * * *

"We are therefore of the opinion that in determining
the price which stock and bond purchasers paid for the

N. P.'s Burlington stock in the years 1934 and 1935 the
Burlington's average annual past corporate net earnings
available to stockholders should not be capitalized at a
rate of less than 8%." (Defs' Ex. 53, R. 2708-2710.)

In Wisconsin Gas & Electric Co. v. Wisconsin Tax

Commission, 221 Wis. 487, 266 N. W. 186, 194-5, the court

said, in considering a similar method of valuing a com-

pany's unlisted stock all of which was held by a holding

company whose own stock was listed and actively traded

in:

"We now come to the method of arriving at the value
of the common stock. The difficulties of the commission
were complicated by the fact that, this being a wholly
owned subsiduary of the North American Company, its

common stock was not in the market, and thus some
means other than listed value had to be adopted. The
proper method of dealing with this problem is agreed
upon by the parties, and we shall assume its propriety.
A ratio must be obtained between the earnings and
market prices of stocks actively dealt in in the stock ex-
change, and this ratio must be applied to the earnings
on plaintiff's own stock. The dispute arises over the
Felection of the stock with which comparison is to be
made, and the matter of securing the three-year average.
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The accountant for the commission selected the common
stock of the North American Company as that from which
the ratio of earnings to market value was to be derived.

He did this for the reason that, since the earnings of

plaintiffs contributed substantially to those of the North
American Company stock, it was fair to use the stock of

that company as a measuring ratio. We consider this

selection to be proper. Having selected this company
as the source of the ratio, the accountant found the ratio

by the following method:

"For the 1932 assessment, he took the average market
value of the North American stock for the year 1929,

using the annual average method. He then ascertained

the three-year average of the North American Company
earnings per share for the years 1927, 1928, and 1929.

He then ascertained the ratio between the 1929 value of

the stock and its average earnings for the three years,

thus obtaining the market rate of capitalization for the

latter year. He then averaged the earnings of plaintiff

for the same years, applied the market rate of capitaliza-

tion to that average, and arrived at the market value of

the common stock of plaintiffs for the year 1929. This
process was repeated in such a way as to establish the

value of the common stock for each of the following years

up to and including 1933.

"The principal complaint is that this method gives

too great weight to 1929 and 1930 stock values of the

North American Company, and that, since these were
highly productive years, the result of the computation
is evidently erroneous. Since this contention is true in

fact, it becomes necessary to consider whether it has re-

sulted in prejudice to plaintiff. It will not be profitable to

discuss in detail the basis for our conclusion in this re-

spect. It is enough to state that we have carefully

examined the results of using market values of the North
American Company stock for corresponding years in ob-

taining a ratio, and find no substantial difference in the

figures. It is our conclusion that an application of the

stock and bond method fails to disclose substantial injus-

tice or grave error in the assesrrrcnts."

The objection to the Wisconsin commission's method

that too great weight was given stock values of 1929 and
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1930 does not apply here since the Washington commis-

sion did not use the 1929 quotations at all, and used the

1930 quotations but once for each of the two assessments

involved. It will be noted that in valuing the stock for

1932, the Wisconsin commission calculated the stock

value for each of the preceding three years, and then

averaged the three results, thus using the 1930 quota-

tions twice and the 1929 quotations three times in its com-

putations.

Thus, the commission followed a method approved

by the courts. Plaintiff's counsel and the master con-

demn it because not approved by plaintiff's accountant,

Peterson!

The master's observation that the commission used

an 8% capitalization rate to reach an unjust value, hardly

rises to the dignity of a finding. It is a mere conclusion to

be balanced against the strong presumption of the correct-

ness of the commission's findings and conclusions.

(18) Plaintiff's assertion that reported sales showed value

of N. P.'s Burlington stock of $69,000,000 plus and $67,-

000,000 plus for respective years. (Ans. Brf., pp. 29-30.)

We find the following in the master's report (R.417)

:

"At the February hearing (Tr. 54) he (Peterson)
testified that during the three year period, 1932 to 1934
inclusive, 1935 shares were traded at an average per
share of $83.15. During the three year period, 1933 to

1935 inclusive, 2420 shares were traded at an average per
share of $81.62. Applying these average prices to the
Northern Pacific's Burlington stock gives a value of
$69,029,384 * * * for 1935 and $67,759,210 * * *

for 1936." (Italics ours.)

Page 54 of the typewritten transcript is found on

page 1069 of the printed record. Let us see what

Mr. Peterson in fact testified to:
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"During 1933, 1934 and 1935—those were the three
years particularly involved in these assessments, there
were 2425 shares of the Burlington stock traded in the
open market for a consideration of $197,845.25, or an
average per share of $81.58. If we apply these prices per
share to the holdings of the Northern Pacific of the
Burlington stock, which are 830,179 shares, we get a
value of $67,726,003 * * * ." (R. 1069.)

In other words, there is not a syllable of evidence in

the record so far as we can find, supporting the italicized

portion of the master's report above quoted! Besides this,

even the figures actually given by Peterson are not the

exact figures found by the master. What? Can it he pos-

sible the master too has taken his opinion from briefs?

Sale of few Burlington shares does not establish

market value. The record shows that the N. P. owns

830,179 shares of the Burhngton stock (R. 1069) which

is 48.59% of the total. (Defs' Ex. 53, Sched. 8, R. 2784.)

The total outstanding Burlington shares therefore must

have been 1,708,539 (830,179^.4859). 2425 is 0.142% of

1,708,539, which means that over a period of three years,

but one-eighth of one percent of the Burlington stock

was sold. Even were no other factor involved, the quo-

tations of so small a proportion of the stock would be

valueless as an indication of market value. Compare

this, for instance, with sales of the N. P. stock amounting

to 961,300 in 1934 and 1,649,800 in 1935 (Defs' Ex. 53,

Sched. 2, R. 2779) out of a total of 2,480,000. (R. 855.)

Besides this, it must be remembered that the N. P.

and G. N. each owned 48.59% of the Burlington stock.

(R. 1207.) Neither company owns a controlling interest.

Neither can increase its holdings beyond the holdings

of the other company. (R. 1207.) Hence, this 2.82% of
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the stock not owned by these two companies, together

with the stock of one of the other of these two companies

can control the Budington poHcies and activities. In

other words, this 2.82% of free shares has a strategic

position so important in itself that their sales price

has no value as indicating the selling price of the N. P.'s

Burlington shares if placed upon the market.

In Heiner v. Crosby (C. C. A. 3rd), 24 Fed. (2d) 191,

the court said as to the propriety of the Collector of In-

ternal Revenue resorting to evidence as to intrinsic value

to determine the fair market price of the stock of the

Pure Oil Company on August 20, 1915:

"On March 1, 1913, the Pure Oil Company had
907,049 shares of stock, outstanding. For the six months
period from February 1, 1913, to July 31, 1913, the per-
centage of the average monthly sales on the Pittsburgh
Stock Exchange to the total shares outstanding was 1.17

per cent. A large majority of the stockholders held their

stock from the beginning until the final sale on June 26,

1917. On March 1, 1913, because of the existence of the
trust agreement, it was not possible to purchase a con-
trolling interest in the company on the Pittsburgh Stock
Exchange, where only a limited number of shares at any
time were offered, or anywhere else. This fact alone,

during the existence of the agreement, make the selling

price on the Pittsburgh Stock Exchange of little weight
as a gauge of fair value."

The ruling of the court was the same in the similar

case of Walter v. Dujfy (C. C. A. 3rd), 287 Fed. 41.
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(19) Contention that Tax Commission erred in basing de-

ductions for S. P. & S. stock on capitalized earnings

instead of on the assessed valuation of physical prop-

erty of S. P. & S. and its subsidiaries. (Ans. Brf., pp.

30-33.)

Plaintiff's contention is fully covered in our opening

brief. (See King Co.'s Op'g Brf., pp. 124-132.)

We there pointed out that the S. P. & S.'s Oregon

subsidiaries operating at a loss would tend to depress

rather than increase the market value of the S. P. &. S.

stock. (King Go's Op'g Brf., pp. 129-130.) In this con-

nection, may we repeat the following quotation from

Central R. Co. of New Jersey v. Martin, 30 Fed. Supp. 41,

49, a case cited by plaintiff:

"Also it is well known that some companies own con-
siderable idle non-operating properties which produce no
income. In these cases, it is conceivable that the invest-

ing public will consider such properties a liability rather
than as an asset, and to that extent the ownership of such
property acts as a drag on the market value of outstand-
ing securities. The value of these properties, then,

should be added to the value of the stocks and bonds."

(i. e., the stocks and bonds of the company whose oper-

ating property value is being determined.)

Of course this reasoning would have added force as

to properties being operated at a loss.

Little need be added to what we have already said

in our opening brief save to call attention to some strik-

ing observations quoted by counsel from the master's re-

port. For instance, the master says that when he spoke

for himself, Mr. Jenner gave as his reason for using capi-

talized earnings in computing the S. P. & S. stock deduc-

tion, that he was trying to find the N. P.'s stock and bond
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buyers' conception of the value of the S. P. & S. stock.

(R. 391.)

Well, that's exactly what the commission says in its

opinion (R. 2711) is the "conclusive" reason for not using

property assessments as the basis for its deductions.

Again,—the master says that the tax commission

valued the property for tax purposes at "four times" the

amount at which it valued the same property for de-

duction purposes. (R. 392). Let us see. The tax com-

mission's deductions were $9,123,342 for 1935 and $10,-

451,308, for 1936. The deductions found by the master

and court were $18,313,717 for 1935 and $17,437,939 for

1936 (R. 592, 810) which were one-half of the respective

assessed valuations of all of the physical property of the

S. P. & S. and its subsidiaries. (Plff's Exs. 13 and 14,

R. 2273-4.) From this the master concludes that such

assessed valuations were four times the tax commission's

deductions!

Counsel's argument that the Washington statute

compels the deduction of the non-carrier property's

market value from the stock and bond value of the com-

pany's total assets has already been sufficiently answered.

(Ante, pp. 30-32, 40; King Co.'s Op'g Brf., pp. 110-112.)

(20) Contention that Tax Commission erred in fixing de-

duction for Northwestern Improvement Company
stock. (Ans. Brf., p. 34.)

Plaintiff's counsel refer to, and evidently adopt, the

master's discussion. (R. 385-390.)

In the main, we have already fully answered the

master's argument. (See King Co.'s Op'g Brf., pp. 132-

137.)
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The master makes one further statement, however,

which we think demands brief consideration. He says:

"It was said by the Tax Commission that between
1925 and 1934-1935 the company had reduced its assets

by $14,000,000 plus and $17,000,000 plus, and thereafter

they subtracted this from the original capitalization of

$24,800,000 as fixed in 1924, which they said 'must be ad-
mitted the company's own estimate of the value of its

assets.' In the first place there is no evidence of the value

of the assets at that time. * * * there is no presump-
tion that the par value of the stock of the corporation is

the value of the assets of that corporation. There were
no witnesses as to what the value of the assets were in

1924 * * * ." (R. 390.)

As we have pointed out before. Judge Webster's

decision in the 1925-6 case (1 Fed. Supp. 163) was not

only made part of plaintiff's complaint (R. 19), but was

offered in evidence by plaintiff (R. 1004) and received

by the court. (R. 841.)

The court's findings in that case were also introduced

in evidence by plaintiff's counsel. We quote the follow-

ing from Finding VI (Plff's Ex. 25, R. 2287)

:

"Plaintiff owned on and prior to March 1, 1925, and
1926, and subsequent thereto, various stocks * * *

^

Said property, and its market value at said time is as

follows

:

"Stock of Northwestern Improvement
Co $16,600,000."

As to said valuation, Judge Webster said in his

opinion:

"The item 'Northwestern Improvement Company
$16,600,000' is based on the company's own testimony,

and it cannot be heard to complain of this amount."
N. P. Ry Co. V. Adams Co., 1 Fed. Supp. 163, 193.
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The depletion of the N. W. I. Co.'s assets by $14,-

000,000 plus and $17,000,000 plus referred to by the

tax commission (R. 2712) were all made subsequent to

1928. (See Schs. 11 and 12, Defs' Ex. 53, R. 2786-7;

Defs' Exs. 12 and 13, R. 2627.)

Undisputed and unexplained evidence that on March

1, 1925, the market value of the N. W. I. Co. stock was

$16,600,000, ought to be at least some evidence that its

value did not exceed $24,800,000 in 1924!

Strangely enough, the master and plaintiff's counsel

in the same breath insist that a stock's market value today

is evidenced by its market quotations five years ago!

(21) Contention that Tax Commission erred in not allow-

ing deduction for 1936 of cash market value of U. S.

securities. (Ans. Brf., p. 36.)

If the U. S. government securities for which a deduc-

tion of $2,379,399 was claimed by plaintiff for the 1936

assessment were in fact non-operating property, the de-

duction should probably have been for that amount

rather than $1,347,633 allowed by the tax commission.

In that case, this may properly be classed as one of the

errors for which a generous allowance was made by the

commission. (See Commission's Opinion, R. 2774.)

However, we cannot agree that these securities were

in fact non-operating property. There was no showing

whatever that these securities did not have an organic

connection with the operation of the railroad and they

should accordingly have been treated as part of plain-

tiff's operating property. Chicago, I. & L. R. Co. v. Lewis,

12 Fed. (2d) 802. Respecting the valuation of similar

securities in the imposition of a franchise tax, the court

there held, as indicated by the syllabus:
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"In absence of showing that treasury securities held
by a railroad did not have organic connection with opera-

tion of railroad, it must be taken that they had such con-

nection, and must be considered in determining valua-

tion for purpose of assessing franchise tax."

In this respect these securities are not unlike cash

on hand. In holding cash on hand to be operating prop-

erty, the court said in Pleasant v. Missouri-Kansas-Texas

R. Co., 66 Fed. (2d) 842,848:

"The Commission apparently included some $10,000,-

000 of moneys on deposit in eastern banks in arriving

at system value. A railroad must have some working
capital; it is an item of value to the system as a whole,

included in rate bases in rate cases. Chicago, I. & L. R.

Co. V. Lewis, (D. C. Ky.) 12 F. (2d) 802. No other sum
for working capital was included; plaintiff's auditor tes-

tified that these deposits would be considered as working
capital. There was evidence that some cash had accum-
ulated to retire bonds maturing; but such activities are a

normal part of the plaintiff's business, and such cash in-

creased the system value. Cash reserves held to weather
a business storm are not non-carrier property; railroads

must run, in good times and bad, and it is good railroad

operating to have a cash anchor to windward. There was
no error in this regard."

And see other cases to the same effect cited in our

opening brief. (King. Co.'s Op'g Brf., pp. 153-4.)

Since, therefore, there is no showing as to what

amount, if any, of these government securities were actu-

ally held in Washington, there is no showing that plaintiff

was in any manner prejudiced by an insufficient deduc-

tion therefor by the tax commission for the 1936 reassess-

ment. If they were all held at the home office at St. Paul,

no deduction was properly allowable for this item as to

V/ashington merely because they were tax exempt.
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In any event, the error, if any, relates only to the 1936

assessment.

(22) Contention that Tax Commission erred in making no

deduction for Northern Pacific Terminal Co. stock, as

non-carrier property. (Ans. Brf., p. 37.)

Plaintiff's counsel argue that this stock should be

classified as non-operating because the terminal proper-

ties owned by this company are taxed in Oregon. If this

be true, then all operating properties located in other

states should for the same reason, be deducted as non-

carrier or exempt property, since all of plaintiff's oper-

ating property not physically located in Washington is

fully taxed in other states. Plaintiff owns extensive

terminals in Seattle, Tacoma, Spokane, and other Wash-

ington cities, all of which are taxed in Washington. But

this does not mean that the same are not to be treated by

other states as part of plaintiff's system operating prop-

erty in there applying the unitary method of determining

interstate railroad assessed valuation.

(23) Contention that Tax Commission erred in failing to

use capitalized net income as an independent factor

in its formulaic process of valuing plaintiff's Wash-
ington operating properties. (Ans. Brf., pp. 37-41.)

Counsel cite and strongly rely on Bailey v. Megan

(C. C. A. 8th), 102 Fed. (2d) 651, where the court used

the stock and bond method exclusively in reaching its

conclusion as to the value of the Northwestern road in

South Dakota. Is it not crystal clear that if the Washing-

ton tax commission followed an unlawful and funda-

mentally erroneous method in not using capitalized earn-

ings as part of its valuation formula, the judges of the

Eighth Circuit were equally culpable? Is the principle
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any different, because the Washington commission also

gave 20% weight to Washington reproduction cost?

The cases cited on page 39 of plaintiff's brief are else-

where reviewed herein (see post, pp. 66, 67), and we have

nothing to add, save again to call attention to the fact that

the Metropolitan Building Company cases, 64 Wash. 615,

and 144 Wash. 469, merely involved the valuation of that

company's leasehold interest in state lands including im-

provem.ents owned by the state. In neither case was

there any showing that the stock and bond method was

available.

(24) Plantiflf's contention that N. P.'s reproduction cost new
should be depreciated more than depreciation rate

found by I. C. C. (Ans. Brf., pp. 41-2.)

In our opening brief we pointed out that the tax

commission applied the same depreciation rate to the

I. C. C.'s 1917 cost figures and to expenditures for addi-

tions and betterments subsequent to 1917 as the I. C. C.

applied to the reproduction cost new as of 1917. It was

the commission's theory that the road had been main-

tained in the same per cent condition as in 1917, an

assumption supported by plaintiff's district engineer.

(King Co.'s Op'g Brf., pp. 103-5.)

Plaintiff's counsel cites Minnesota Rate Cases, 230

U. S. 352, 456, as not countenancing such assumption.

But there the master had allowed cost figures with no

deduction whatever for depreciation, on the theory that

appreciation of some parts counter-balanced depreciation

in others, and it was this assumption that the court con-

demned.
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(25) False assertions by plaintiff's counsel relative to evi-

dence bearing on allocation. (Ans. Brf., pp. 42-45.)

We have already pointed out how ill-considered was

the master's observation that certain parts of the opinion

was a verbatim copy of Sharpe's brief in an earlier case.

(Ante, pp. 35-37.)

Counsel now has the effrontry to say (p. 42) that

the commission's discussion of the Turnburke method

was copied from this brief—a brief, written before the

Turnburke method was even formulated. Counsel's

statement is, of course, untrue. (See Plff's Ex. 86, R.

2409-2602.)

Counsel say (p. 43) that the rate prorate theory of

allocation of earnings was "invented for use in this

case," when the record shows that the special study com-

paring the rate prorate and mileage prorate apportion-

ment of N. P. interstate carload freight earnings to Wash-

ington was made in 1929 and 1930. (R. 1526, 1795.)

Counsel say (p. 44) the Turnburke method was not

used "in making these valuations" which is of course

untrue if by that they mean the reassessments.

Counsel say (p. 44) that the relative reproduction

cost factor "is an invention of attorney for appellant,"

when it is one of the factors proposed by plaintiff itself

(R. 12, 1337-8), and its use has been repeatedly advocated

by plaintiff in other proceedings. (R. 1224-1232.)

Counsel say (p. 45) that Mr. Jenner testified that

Sharpe did not advise him that the Court of Appeals had

disapproved the Turnburke method. Mr. Jenner no-

where testified as to who, if anyone, failed to advise him
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of such disapproval. (R. 1824). The Turnburke method

was not brought to the commission's attention by

Sharpe. (See ante, pp. 23, 26.)

Counsel say (p. 45) that in its opinion the tax

commission makes the "false statement" that the Turn-

burke method was strenuously advocated by the G. N.'s

general counsel in the Weeks case. If to devote 47

pages of a 76-page brief to the support of a theory can-

not be deemed its "strenuous advocacy," (Defs' Ex. 100,

R. 3107-3154) then the tax commission used the wrong

adjective as applied to the activity of the G. N.'s general

counsel. (Defs' Ex. 100, R. 3107-3154.) Perhaps "mildly

suggested" would be counsel's choice of terms!

The other numerous insinuations and even asser-

tions that Defendants' Exhibit 53 was Sharpe's opinion

and not that of the tax commission (pp. 42-45) have

already been answered. (Ante, pp. 16-37.)

(26) Contention that allocation methods not urged in the

court below should not be considered by appellate

court. (Ans. Brf., pp. 42-48.)

Plaintiff's counsel cite authorities to the effect that

an assessment should not be set aside because of the

assessing board's failure to use an allocation factor of

which the board was not informed by the complaining

taxpayer. G. N. Ry. Co. v. Weeks, 77 Fed. (2d) 405, 410.

This is hardly a sound basis for an argument that

an order of a state administrative board, with all pre-

sumptions in its favor, should not be sustained by an

appellate court on any theory supported by the evidence

irrespective of what grounds may have been urged in

its support in the court below.
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It is well recognized that a judgment should be

affirmed if correct on any legal ground or theory dis-

closed by the record regardless of the ground, reason,

or theory adopted by the trial court.

5 Corpus Juris Secundum sec. 1464, p. 72;

Childers v. Commissioner of Internal Revenue
(C. C. A. 9th), 80 Fed. (2d) 27.

This rule, we submit, should apply as well to an

assessment by state officers as to a lower court's de-

cision in the ordinary appeal.

The facts and figures forming the basis of the altern-

ative allocation factor suggested by appellants. King

County et al., are part of the record (See King Co.'s Op'g

Brf., pp. 223-229), and if as we contend, the factor is

sound as a matter of law, there is no reason why it should

not afford a proper basis for sustaining the reassessment

order involved here.

(27) Contention that court's error in granting relief as to

personal property assessment was not brought to at-

tention of lower court. (Ans. Brf., pp. 49-52.)

Defendants' exception 131 to the master's report is

as follows:

"Defendants except to the Report of said Master in

that said Master has failed to make or propose any find-

ings of fact with respect to the averments set forth in
paragraph I and II of the Fourth Affirmative Defense
contained in the Amended Answer to Complaint and
Answer to Second Supplemental Complaint of Defend-
ants, Lewis County, its treasurer and commissioners, and
has failed to make or propose any findings of fact with
respect to the averments set forth in paragraphs I to III

inclusive of the Second Affirmative Defense contained
in the Answer of Defendants to the Bill of Complaint,
whereas such averments are all pertinent to the issues
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in this suit, and are all supported by the evidence re-

ceived herein." (R. 697-8.)

The lower court overruled this exception (R. 751) on

June 26, 1939 (R. 757), the same day the findings and

decree were entered. (R. 834, 838.)

The fourth affirmative defense of Defendants, Lewis

County et al. referred to in Exception 131 alleges in par-

agraph I the separate assessment for 1935 of the plaintiff's

real and personal property and in paragraph II, plain-

tiff's payment in full of the 1935 personal property tax.

(R. 214.) The second affirmative defense, paragraphs

I and II, set forth in the answer of all defendants con-

tains similar averments. (R. 98.)

The error was thus brought to the trial court's atten-

tion.

The evidence relating to the payment of the 1936

personal property tax is reviewed in our opening brief.

(King Co.'s Op's Brf., p. 69.)

(28) Plaintiff's contention that separate valuation of operat-

ing personal property not contemplated by Washing-

ton statutes. (Ans. Brf., pp. 49-52.)

Counsel's contention is fully answered in our open-

ing brief. (King Co.'s Op'g Brf., pp. 67-71.)

The pertinent statutes and constitutional provision

are there set forth in full. (King Co.'s Op'g Brf., pp.

257-8.)

Plaintiff's counsel say (p. 50) that under these

statutes the tax commission "fixed the value of the

operating property, including rolling stock, etc. at
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$90,000,000 and $88,500,000 respectively for 1935 and

1936."

On the contrary, the record shows (R. 2695, 2774)

that the tax commission assessed the N. P.'s operating

property as follows:
Real Personal

Assessment Operaitng Operating Total
Year Property Property Assessment

1935 $79,320,000 $10,680,000 $90,000,000

1936 78,349,000 10,151,000 88,500,000

Counsel concede that the pertinent statute requires

that the rolling stock and other movable property shall

be "assessed and taxed" as personal property, but insist

(p. 50) this does not mean that it be separately valued.

But in State ex rel. State Tax Commission v. Redd,

166 Wash. 132, 149, 6 Pac. (2d) 619, an en banc decision,

the court said:

"That the word 'assess' and the word 'assessment,'

as used in the state constitution, were intended to include
the valuation of taxable property, we are clear."

The Redd case has been cited in at least eleven sub-

sequent Washington decisions and no one would now
have the hardihood to deny its binding force. Nor can

it be doubted but that the word "assessment" is used

in the same sense in both constitution and statutes.

Counsel say further (p. 50) that "the tax rate is the

same on both classes." This, of course, is not true, for

it goes without saying that the tax rate varies in the

different counties, and as we have earlier shown, the

relation between plaintiff's real and personal property

assessments would materially vary in the various de-

fendant counties. (King Co.'s Op'g Brf., p. 68.)
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Counsel say (p. 50) the equipment would have no

value apart from the railroad, except junk or forced sale

value. Such a statement hardly merits reply. There is

no contention that plaintiff's is not standard gauge equip-

ment useful to and usable by any one or more of the

numerous roads operating throughout the nation. In-

deed, whatever may be said as to the tracks, the market

value of railroad equipment may be as readily deter-

mined without resort to the unitary method, as that of

motor vehicles, or indeed any other merchandise. Many
forms of railroad equipment such as refrigerator cars

and oil tank cars are owned by companies with no track-

age. Can it be said that equipment so owned is not

assessable except as junk?

Counsel set forth in their brief (p. 51) a purported

quotation from Northern Pacific Ry Co. v. State, 84

Wash. 510, 533-4, 147 Pac. 45, but which in reality is

quoted by the court from a Wisconsin case dealing with

the assessment of a waterworks company. The quotation

was made, it will be found, not as tending to show the

indivisability of real and personal operating property,

but the indivisibility of physical and intangible values.

The portion of the quotation omitted is most significant.

(29) Plaintiif's contention that comparison of 1935 and 1936

assessments should be made with 1929 instead of 1932

agreed decree. (Ans. Brf., pp. 53-4.)

We had always supposed that for comparison pur-

poses the most recent agreed value was the most signifi-

cant.

One seemingly unsurmountable reason for not using

the 1929 judgment as the basis for comparison is that
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there is no showing as to the N. P.'s stock and bond

values for either that or prior years.

f xr p '« nssessment reductions subse-

<^"^ ^rtrmflh^hUT weeks case. (Ans. Brf.,

pp. 55-6.)

As later shown (post, p. 71), in G. N. Ry. Ca v.

Weeks, 297 U. S. 135, the court's reduction for 1933 as

compared with the assessment upheld for 1932 was less

than 13%, as compared with a drop for the years im-

mediately preceding such assessment years of 36% m

stock and bond values, 28% in gross earnings, and about

90% in net earnings.
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Here, also, plaintiff's contentions will be discussed in

the order they appear in counsel's opening brief.

First—Plaintiff's contention that court erred in using I. C.

C.'s estimate of depreciated reproduction cost in deter-

mining tax value, and in giving undue weight thereto.

(N. P.'s Op'g Brf., pp. 10-21.)

Before reviewing the decisions cited by counsel, may
we point out the tax commission's reason for giving con-

sideration to depreciated reproduction cost as thus ex-

plained in its reassessment opinion:
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''Reproduction cost less depreciation. For the rea-
sons pointed out by Judge Webster in N. P. Ry. Co. v.

Adams County, 1 Fed. Supp. 163 193-194, we believe this

element should be given consideration in making the as-

sessments now before us. There is no question but that

the N. P.'s plant is far more extensive than is justified

by either its present traffic or that future traffic upon
which the market value of its securities is based. But, as
we have said before, the market value of stock and bonds
is predicated principally, if not entirely, upon anticipated
earnings. Consequently, as much value would be re-

flected by the market value of the N. P.'s stock and bonds
were its plant merely sufficient to handle the traffic an-
ticipated by stock and bond purchasers. Thus, if stock
and bond values were deemed the exclusive test of the
value of the physical assets of the Company, the differ-

ence between that portion of the Company's plant suf-

ficient only to handle such anticipated traffic, and the
complete existing plant constructed to handle vastly more
would go wholly untaxed. This difference may be
thought of as the plant's non-productive or latent element
of value.

"But like all other taxable property in Washington,
railroads must be assessed for taxation whether pro-

ductive or non-productive, and hence we must ascertain

this latent value as well as of that which we may refer

to as the productive element . In determining this latent

value, reproduction cost must of necessity play an im-
portant part. Indeed, we know of no other method by
which it may be determined." (R. 2767-8.)

Judge Webster had this to say of replacement cost

in N. P. Ry. Co. v. Adams County, 1 Fed. Supp. 163,

193-4:

"I feel * * * that there is merit in the argu-

ment that neither the stock and bond method nor the

net income method reflects the full value of the utility

of the property. Stock and bonds may do so in theory,

but it is plain, under the facts of this case, that that

method has not taken the future of the property into ac-

count. Patently the net income method shows the value

of the use of the property based on past experience solely.
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It establishes the value of the past use of the property,
but it may not adequately reflect the value of the utility

itself. It is true the Northern Pacific is the oldest trans-
continental railroad, well constructed, competently di-

rected, and running through a highly developed territory.

Yet its facilities are capable of a much higher degree of
service than they have yet been called upon to perform.
It is plain that the construction of the road has been made
with a forward-looking policy in mind. Consideration
has been given to the future in its construction, and pro-
vision has been made in advance to take care of future
demands. This fact surely would have influence in the
mind of the theoretical purchaser of the property. He
v/ould know that, in the march of progress, if greater
demands were made upon the property, the facilities

would be ready at hand, and would not have to be there-
after constructed. It is an extremely difficult task to
penetrate the thick veil of futurity, and to weigh with
very much accuracy occurrences and conditions which
have not yet transpired or developed. Nevertheless, I

am convinced that there is an element of value in the
Northern Pacific property which is not fully reflected in
a combined use of the stock and bond method and the
net income method. In the case of the Northern Pacific
Company, it has been seen that the system value ascer-
tained by the use of capitalizing net income is sub-
stantially higher than the value found by the stock and
bond method. In combining these values, the average
is struck at the expense of net income value. Con-
sequently the state is not given full benefit of the value
of the property which its past history alone would justify.

Therefore, having available the secondary factor of value,
reproduction cost, and for the want of any better method,
I have made limited use of that element, for the purpose
of making up for the short-comings of the primary
factors. If, with an eye to the future, the road has been
constructed so as to be equal to giving a greater service
than it has yet been called upon to perform, this is so
because of the manner and character of its construction,
which may, for practical purposes, be somewhat reflected
in reproduction cost, provided this factor is checked
by comparison with actual results and be not allowed
to run wild. Instead, therefore, of giving 50 per cent,
weight each to the stock and bond method and to the net

—3
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earning method, I have, after making many comparisons
and careful studies, concluded to give to each of these
factors 40 per cent, consideration in arriving at system
value ,and to reproduction cost 20 per cent, weight."

Washington cases cited by plaintiff.

^ O. W. R. & N. V. Thurston County, 98 Wash. 218, 167

Pac. 930. (N. P.'s Op'g Brf., p. 11.) The Court's remarks

in that case that if the road's utility does not equal its

cost, its value must be determined by reference to its

utility alone are pure dictum. The state board's valu-

ation based on cost figures alone was sustained by the

court. There is nothing in the opinion indicating that

the taxpaying railroad's utility was not equal to its cost.

Nor does State v. C. P. R. Co., 10 Nev. 47, cited in the

O-W case give added force to plaintiff's quotation from

the Washington court. After using substantially the

same language, the Nevada court goes on to say (p. 75)

:

"It would therefore be acting upon erroneous princi-

ples of valuation to add anything to the necessary cost

of a road on account of its business or profits or fran-

chises; and if in this case the assessor had done so, the

appellant would have had just ground of complaint.

But it is nowhere alleged in the answer that the road
was assessed above its necessary cost, or that its cost

was greater than its utility, and there is nothing equiva-

lent to such allegation."

Thus, what the Nevada court said as to the test of

value of a road whose utility was not equal to its neces-

sary cost, was, as in the case of its repetition by the

Washington court, in no way germane to the decision.

Inland Empire R. Co. v. Whitman County, 128 Wash.

258, 222 Pac. 6. (N. P.'s Op'g Brf., p. 12.) There the

road had no net earnings and no prospects of any, and the
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road was consequently valued by the court with refer-

ence, not to its utility, but to its salvage value.

Willapa Electric Co. v. Pacific County, 160 Wash. 412,

295 Pac. 152. (N. P.'s Op'g Brf., p. 13.) Here, as in the

Whitman County case, salvage value was deemed the

test since the property was found no longer to have any

earning power.

Metropolitan Building Co. v. King County, 64 Wash.

615, 117 Pac. 495; In re Metropolitan Building Co., 144

Wash. 469, 258 Pac. 473 (N. P.'s Op'g Brf., p. 13). These

cases involved the validity of assessments of a lease of

state land under which the tenant had constructed valu-

able office buildings which automatically became the

state's property immediately upon construction. It is

apparent, of course, that under such circumstances de-

preciated reproduction cost could have no bearing on the

valuation of the lease, and that the company's future

earnings would be the sole test. We fail to see the

significance of these cases.

Federal authorities cited by plaintiff.

Bailey v. Megan, 102 Fed. (2d) 651. (N. P.'s Op'g

Brf., p. 15) That case apparently stands alone in holding

reproduction cost without significance in the assessment

of profitable railroad property. The court's conclusions

are seemingly summed up in the following language:

"Without knowing what portions of the system actu-
ally justify their present-day existence, the cost of repro-
ducing the entire system, or that portion of it in South
Dakota, is not helpful in estimating value." (p. 655.)

So far as we can find, this is the only court holding

that pertinency of replacement cost depends upon

whether or not the railroad would be in fact replaced
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should it suddenly disappear. Were this thesis sound,

clearly replacement cost would never be pertinent to tax

valuation, since taxable structures would be rarely, if

ever, replaced in exactly their existing condition. Build-

ing methods are being constantly developed.

Doubtlessly exhaustion of timber supplies, highway

transportation competition, and other conditions have

materially reduced the value of certain N. P. Washington

branches. As to these undoubtedly the market value is

a less percentage of depreciated replacement cost than

in the case of other more profitable lines. But what the

court overlooked in the Bailey case is that it is the assess-

ing board's peculiar province to take all these matters

into consideration in determining the railroad's unit

value, and when, in its formulaic process, it concludes

that a certain percentage of weight should be accorded

depreciated reproduction cost, it must be assumed that

in fixing such percentage, the assessing board has con-

sidered and given proper weight to the decadence of the

company's less profitable branches, as well as to the

brighter prospects of other branches and divisions.

Moreover, since, in the present case, the commission

definitely fixed the percentage of weight to be given

depreciated reproduction cost—a finding presumptively

correct—the burden was clearly on plaintiff to show

definitely as to each segment of line affected, the extent,

if any, of the so-called obsolescence by loss of traffic

—

matters peculiarly within the taxpayer's knowledge.

Until actual abandonment, the commission may fairly

assume that given railroad segments have not yet reached

a condition justifying an assessment on the basis of mere
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salvage value. Apart from statute or express contract,

a railroad owner is not bound to continue its operation

at a loss with no reasonable prospect of future earnings

therefrom. Brooks-Scanlon Co. v. Railroad Commission,

251 U. S. 396; Bullock v. R. R. Commission, 254 U. S. 513,

520-521; Colorado v. U. S., 271 U. S. 153; and numerous

other cases cited in Vol. lOA, FCA, pp. 328-9.

True, the Transportation Act requires an I. C. C.

certificate of public convenience and necessity permitting

such abandonment (Tit. 49, sec. 1, par. 18, Vol. lOA,

FCA) , but may not the tax commission fairly assume that

such abandonment certificate would be sought as to un-

profitable portions of the road, and hence that existing

and prospective traffic justifies the continued operation

of all the company's existing lines?

City of Detroit v. Detroit & Canada Tunnel Co.

(C. C. A. 6th), 92 Fed. (2d) 833. (N. P.'s Op'g Brf., p.

16) That case involved the tax valuation of (a) Mich-

igan's portion of a vehicular tunnel under the Detroit

river, which the parties stipulated was capable of pro-

fitable use for one purpose only, namely, as part of the

entire vehicular tunnel as then operated, and (b) the

lands and buildings constituting the company's terminals.

With respect to the tunnel, the court held the assessing

officers had proceeded on a fundamentally wrong prin-

ciple in basing their valuation solely on reproduction

cost and giving no consideration to earnings. That the

court did not even as to the tunnel, deem reproduction

cost without significance, is evidenced by the following

excerpt from the opinion (pp. 836-7)

:

"A prospective purchaser would consider not only
the property and construction costs but would make a
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more material inquiry as to cost of operation and main-
tenance as well as 'what amount of business has it done,
is it doing, and what is it likely to do?'

"

But with respect to the terminal properties, the court

said (p. 836):

"The terminals might have had some value at a
private sale for other purposes. * * * There is a
possibility that a purchaser might have sought to buy
them for factory buildings, apartment or storage houses,
or some such use, but it is inconceivable that the tunnel
property as a unit could have been put to any other use
or would have any salability or value except for the one
purpose for which it was constructed."

And again (p. 838):

"It is also conceivable that the land and buildings
valued purely as real estate for business purposes apart
from the tunnel might well have an actual true cash
value higher than the capitalized earning value of the

entire property. These are but elements of the contro-

versy which the taxing authorities could and should con-

sider and which are foreclosed to them under the present

form of the decree."

The company's terminals were, of course, compar-

able with much of the N. P. operating property such as

depots, warehouses, docks, and lands, all of which would

have a value for commercial uses. It is conceivable that

an abandoned right of way would have a value for high-

way purposes, transmission lines or for private use by

commercial carriers now using the highways.

It can, of course, be readily seen why a tunnel, profit-

able for one single use, might properly be valued princip-

ally with reference to its earnings from such use. But

there is nothing in the Detroit Tunnel case indicating

that replacement cost should not properly be given con-

sideration in the valuation of property comparable with

that of the N. P. here.
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Great Northern Ry. Co. v. Weeks, 297 U. S. 135 (N.

P.'s Op'g. Brf., p. 16) The opinion does not discuss the

pertinency of replacement cost in railroad valuation nor

is the figure shown. The state assessing board had valued

the railroad system for 1932 by the capitalized earnings

and stock and bond methods, a process seemingly

acquiesced in by the taxpayer as there was no dispute

as to system value for that year. By the board's alloca-

tion method a 100 ft state-wide value of $78,832,888 was

reached. But with respect to the 1933 assessment the

evidence showed that for the system, the stock and bond

value had dropped from $461,845,000 in 1931 (R. 2998) to

$296,301,000 in 1932 (R. 2998), or 36%, the gross earn-

ings had dropped from $77,000,000 in 1931 to $55,000,000

in 1932, or 28%, and the net earnings had dropped from

$12,669,000 in 1931 to $1,290,000 in 1932, or 90%. On this

showing, the court held the board's adoption in 1933 of

its 1932 valuation to be arbitrary, and reduced it by

$10,000,000, or less than 13%.

In a vigorous dissenting opinion, Justices Stone,

Brandeis and Cardozo urged affirmance on the ground

that no discrimination was shown.

Southern Ry. Co. v. Kentucky, 274 U. S. 76. (N. P.'s

Op'g. Brf., p. 17) The court's holding respecting the

pertinency of replacement cost is thus stated in the

opinion (pp. 81-2):

"The value of the physical elements of a railroad

—

whether that value be deemed actual cost, cost of repro-
duction new, cost of deproduction less depreciation or
some other figure—is not the sole measure of or guide to
its value in operation. Smyth v. Ames, 169 U. S. 466, 547.

Much weight is to be given to present and prospective
earning capacity at rates that are reasonable, having re-
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gard to traflfic available and competitive and other con-
ditions prevailing in the territory served."

Pittsburgh etc. Ry. Co. v. Backus, 154 U. S. 421. (N.

P.'s Op'g. Brf., p. 17) There the principal question in-

volved was whether a state assessing board might, as an

aid to determining the value of the state's portion of an

interstate railroad, consider the state's equitable propor-

tion of ascertained system value.

However, the court there did hold cost a matter

properly to be considered in determining railroad value.

The case involved a state board's assessment of the

Indiana portion of a railroad operating in two states.

The state law provided that "railroad track" should be

listed and taxed in the several counties, etc. according

to relative main track mileage, but that side or second

track, turn-outs, station-houses, depots, machine shops,

or other buildings should be taxed in the county where

located. There was no provision in the act as to how the

state-wide value of the "railroad track" was to be de-

termined. The assessing board's records showed the fol-

lowing:

"In arriving at the basis for the estimate of said

values the board has considered the cost of the construc-

tion and equipment of said roads, the market value of the

stocks and bonds, and the gross and net earnings of each
of said roads, and all other matters appertaining thereto

that would assist the board in arriving at a true cash

value of the same." (154 U. S. 433.)

In sustaining the assessment the court said:

"There is no evidence that the board had before it or

considered any matter in reaching its determination

which was not properly receivable and properly to be

considered." (p. 436.)
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It is thus apparent that the court approved the as-

sessing board's consideration of construction cost.

Adams Express Co. v. Ohio, 166 U. S. 185. (N. P.'s

Op'g. Brf., p. 17) There the taxpayer was contending

that the replacement cost of its physical properties within

the state was the sole test of the value of its property

for taxation purposes. The court held, however, that the

intangible or franchise values should be added, and what

was said by the court related to the method of ascertain-

ing such intangible values. Of course, neither cost nor

replacement cost would be the "sole" measure of such

intangible values. It is to be noted that there the tax-

payer's physical property value was $4,189,000 and its

stock and bond value, $16,800,000. (166 U. S. 222.)

Chicago & N. W. Ry. Co. v. Eveland (C. C. A. 8th),

13 Fed. (2d) 442. (N. P.'s Op'g Brf., p. 17.) Here the

court said that net earnings and stock and bond quota-

tions were among the most persuasive tests of railroad

property value,—much more so than reproduction cost

new.

It is interesting to note that this was a two-to-one

decision, the lower court having upheld the assessment

(285 Fed. 425). Thus, two district judges voted to affirm

the assessment, while one circuit and one district judge

voted to set it aside. Certiorari was granted (273 U. S.

680), and thereafter the case was dismissed (273 U. S.

740, 775). These facts seem to leave this case of little,

if any, value as a precedent.

"A department decision in which a rehearing was
granted is not authority, where, before any hearing or
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further decision was rendered in banc, the proceeding
was dismissed on motion."

15 C. J. 955;

Ex parte Whitleij, 144 Cal. 167, 77 Pac. 879;

State V. Jones, 106 Miss. 522, 64 So. 241.

We might add that while, in the Eveland case, the

railroad's computations indicated a stock and bond value

(5-year average) of $14,638,570, and net earnings reflect-

ing no value whatever (13 Fed. 2d 446-7), the railroad's

expert testified to a value of $29,000,000, the railroad paid

taxes on that basis, and the court held that the value

"would not exceed that amount." (13 Fed. 2d 449.)

Temmer v. Denver Tramway Co. (C. C. A. 8th), 18

Fed (2d) 226. (N. P.'s Op'g Brf., p. 17.) The question

there involved was whether, in receivership proceedings,

it was rate-making value or market value which deter-

mined the solvency of a tramway company. In holding

market value to be the criterion, the court cited the

Eveland case as holding that the specific elements enter-

ing into the actual value of a great railroad property were

the value of the use of the property, its net revenue, and

current market value of stock and bonds, while de-

preciated reproduction cost was the dominating factor in

determining ratemaking value, citing McCardle v. Indian-

apolis Water Co., 272 U. S. 400, 411.

Thus, the court's attention was not centered on the

determination of all the matters properly to be con-

sidered in determining a railroad's market value, but

only in pointing out the distinction between the two types

of value under consideration.
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Same—Contrary to plaintiff's contention, the tax commission

and court properly gave weight to depreciated repro-

duction cost in valuing plaintiff's property.

Some of the more cogent reasons are the following:

(1) Permissible rates have an important bearing on

future earning power. Depreciated reproduction cost or

historical cost are dominent elements in determining

rate-making value. McCardle v. Indianapolis Water Co.,

Til U. S. 400, 411; Clar^es Ferry Bridge Co. v. Public

Service Comm'n, 291 U. S. 227, 234-5; R. R. Comm'n v.

Pacific Gas Co., 302 U. S. 388, 398; Temmer v. Denver

Tramway Co., 18 Fed. (2d) 226. The I. C. C. reproduc-

tion cost figures are the best evidence of the N. P.'s in-

vestment or historical cost. (R. 989) Hence, if earning

power determines market value, depreciated replace-

ment cost (a controlling test as to rate-making value),

must be a material factor as to both earning power and

market value.

(2) Replacement cost represents the minimum value

of such segments of the system as would be reproduced

if suddenly destroyed, and likewise has an important

bearing on the value of segments or items which, though

possibly not justifying reconstruction, have an independ-

ent commercial value such as land, docks, warehouses, etc.

(3) The applicable state statute contemplates the

assessing board's consideration of depreciated replace-

ment cost. Laws of Wash, of 1935, ch. 123, sec. 9 (quoted

in King Co.'s Op'g Brf., pp. 264-5).

(4) The I. C. C. reproduction cost figures as of 1917

substantially represent the property's cost at prewar

prices, plus large net expenditures each year thereafter
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for additions and betterments, all with proper allowances

for depreciation. (R. 989) Since the road is constantly

being consumed and recreated such figures represent not

only the owner's original investment but also large con-

tinuing investments down to the assessment date. Con-

sequently such figures are indicative of the owner's con-

ception of the value of such property not alone as of the

date of the original investment but in a measure, as of

the present time.

(5) As the commission finds (R. 2767-8; ante pp.

63-4) , the N. P.'s facilities "are capable of a much higher

degree of service than they have yet been called upon to

perform." (1 Fed. Supp. 163, 193, made part of com-

plaint and received in evidence; R. 19, 1004-5) Yet as

much value would be reflected by capitalized past earn-

ings, were the company's plant just barely sufficient to

meet past and present needs. Thus, were past earnings

deemed the exclusive test of value, the difference between

that portion of the company's plant just barely sufficient

to handle past and present traffic, and the complete

existing plant constructed in anticipation of future needs,

would go wholly untaxed. In measuring this added or

latent value, not revealed by past earnings, reproduction

cost must of necessity play far from a minor part, and

may well be deemed an important consideration in

valuing a railroad serving a territory which has far from

reached its peak of development. In 1935 and 1936 the

Grand Coulee Dam was no longer a mere vision, but a

huge project with construction far advanced, and destined

to reclaim for intensive farming perhaps 2,000,000 acres

of the desert lands of Eastern Washington appurtenant to

the N. P.'s lines.
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Same—Authorities sustaining tax commission's and lower

court's conclusion that depreciated replacement cost is

pertinent to determination of railroad value.

It is apparent that the same methods of valuation

would be applicable in determining tax value as in a

condemnation proceeding, since in the latter case, the

measure of the award is the market value of the property

taken. Monongahela Navigation Co. v. 17. S., 148 U. S.

312, 325-6, G. N. Ry. Co. v. Weeks, 297 U. S. 135, 139.

We will therefore, in our analysis of the decisions,

include cases relating to both taxation and eminent

domain.

Washington decisions:

The court's and master's position is sustained by

the following Washington cases:

State ex rel. Oregon R. & N. Co. v. Clausen, 63
Wash. 535, 116 Pac. 7;

National Lumber & Mfg. Co. v. Chehalis County,
86 Wash. 483, 150 Pac. 1164;

Pasco Reclamation Co. v. Franklin County, 98
Wash. 495, 167 Pac. 1094;

Monroe Water Co. v. Snohomish County, 124
Wash. 216, 213 Pac. 926;

Oregon-Washington R. & N. Co. v. Thurston
County, 98 Wash. 218, 167 Pac. 930;

State ex rel. Oregon-Wash. Water Service Co. v.

Hoquiam, 155 Wash. 678, 286 Pac. 286, 287
Pac. 670.

The latter is a condemnation case; all the others tax

cases.

In the first case cited the court upheld a statutory

method of valuing railroad property for taxation pur-

poses which the court found to be "by reference to the

cost of reproduction."
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In the National Lumber case the court sustained a

valuation of a saw mill plant based on depreciated re-

placement cost as determined by appraisal for insurance

purposes.

In the Pasco Reclamation case a tax valuation of an

irrigation company's plant based on depreciated replace-

ment cost was sustained.

In the Monroe Water case a tax valuation of a water

supply plant based on replacement cost was sustained.

In the Oregon-Washington case the assessed valua-

tion of the Washington portion (most of it of recent con-

struction) of an old established railroad system based on

cost figures was sustained.

In the case last cited, a proceeding for the con-

demnation of a waterworks property it was assumed

that reproduction cost less depreciation was an important

if not the controlling factor in fixing the award.

Decisions of other state courts:

The following are some of the decisions of other

state appellate courts holding that depreciated replace-

ment cost properly may be considered in determining

market value:

Harrison v. Railroad Co., 142 Ark. 118, 218 S. W.
208, 210;

Joint Highway Dist. No. 9 v. Ocean Shore R, Co.,

128 Cal. App. 743, 18 Pac. (2d) 413;*

Underwood Typewriter Co. v. City of Hartford,

99 Conn. 329, 122 Atl. 91;

State ex rel. 'McKelvey v. Styner, 58 Ida. 233, 72

Pac. (2d) 699, and cases cited;*

* Those starred are condemnation cases; all others are tax

cases.
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People ex rel. McDonough v. Grand Trunk West-
ern R. Co., 357 111. 493, 192 N. E. 645;

Essex Co. V. City of Lawrence, 214 Mass. 79, 100
N. E. 1016;

Sioux City Bridge Co. v. Dakota Co., 105 Neb. 843,
182 N. W. 485, 487;

State V. Savage, 65 Neb. 714, 91 N. W. 716, 724;
Central R. Co. v. State Board, 49 N. J. L. 1, 7 Atl.

306, 308;

Central R. Co. v. Martin, 114 N. J. L. 69, 175 Atl.

637;

Long Dock Co. v. State Board, 89 N. J. L. 108, 97
Atl. 900;

People V. Clapp, 152 N. Y. 490, 46 N. E. 842;
People ex rel. Lehigh Valley Ry Co. v. Harris, 6

N. Y. Supp. (2d) 794 (affirmed: 291 N. Y.
786, 24 N. E. (2d) 476);

Matter of City of New York, 198 N. Y. 84, 91 N. E.
278, 279, 41 L. R. A. (N. S.) 411, 139 Am. St.

791, and numerous New York tax cases cited;*
People ex rel. N. Y. O. & W. R. Co. v. Shaw, 128

N. Y. Supp. 177 (affirmed: 202 N. Y. 556, 95
N. E. 1137);

State V. R. Co., 28 Nev. 186, 81 Pac. 99;

O. & C. R. Co. V. Jackson Co., 38 Ore. 589, 64 Pac.
307, 313;

State ex rel. Gisholt Mach. Co. v. Norsman, 168
Wis. 442, 169 N. W. 429;

New Dells Lumber Co. v. Chicago, etc. Ry. Co
226 Wis. 614, 276 N. W. 632.*

In State ex rel. McKelvey v. Styner, 58 Ida. 233, 72

Pac. (2d) 699, 702-3, the court said:

"Appellants urge the court erroneously rejected
their offer to show the structural and reproduction costs
and value of the building on the land as entering into the
ultimate market value of the entire property. While
there is some conflict, the weight of authority, both by
reasoning and number, is that such evidence^ is admis-
sible."

* Those starred are condemnation cases; all others are tax

cases.
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And after quoting at length from In re City of New
York, 198 N. Y. 84, 91 N. E. 278, which it said was the

leading case, the Court continued (72 Pac. (2d) 703-4):

"The following are supporting authorities: * * *

(Citing numerous New York cases) * * * Balti-

more & O. R. Co. V. Bonafield's Heirs, 79 W. Va. 287, 90

S. E. 868; Levenson v. Boston Elevated Ry. Co., 191 Mass.

75, 77 N. E. 635 (1st case); McGaw v. Mayor and City

Council of Baltimore, 131 Md. 430, 102 A. 544; City of

St. Louis, I. M. & S. Ry. Co., 272 Mo. 80, 197 S. W. 107;

Hall V. City of Providence, 45 R. I. 167, 121 A. 66; Beals

V. Inhabitants of Brookline, 245 Mass. 20, 139 N. E. 492;

State V. Carpenter, 126 Tex. 604, 89 S. W. (2d) 194, 979;

Covfimonwealth by State Highway Comm. v. Begley,

261 Ky. 812, 88 S. W. (2d) 920; Applefield v. Mayor and
City Council of Baltimore, 134 Md. 528, 107 A. 347;

Campbell v. City of New Haven, 101 Conn. 173, 125 A.

650; Moore v. Eadie, 245 N. Y. 166, 156 N. E. 653. The
trial court erroneously rejected such testimony."

In Joint Highway Dist. No. 9 v. Ocean Shore R. Co.,

128 Cal. App. 743, 18 Pac. (2d) 413, 419, the Court said

as to propriety of considering reproduction cost of the

improvements on a graded railroad right of way no

longer used for railroad purposes, in determining its

value in condemnation proceedings:

"Appellant further states that the market value

'cannot be based on cost of reproduction, plus apprecia-

tion, less depreciation.' There is some conflict of author-

ity on the question of the admissibility of evidence to

show such cost of reproduction, but we believe that when
it appears that property is improved so as to make it

peculiarly adaptable for its highest available use and
there may be said to be a market for the property for

such use, the cost of reproduction of such improvements
becomes a factor in the determination of market value

and to that extent the opinions of the witnesses may 'be

based on' such cost. This does not mean, however, that

such cost of reproduction is the market value of the land,

for other factors, including demand, enter into the ulti-

mate determination of market value."



81

In New Dells Lumber Co. v. Chicago, etc. Ry. Co.,

226 Wis. 614, 276 N. W. 632, 636, a proceeding by a lumber

company against a railroad to assess damages for taking

the lumber company's spur track right of way, the Court

said as to the right of the jury to consider present cost

and original cost of putting the roadbed in its present

shape:

"The appellant also contends that the witnesses and
jury took the present cost of putting the road bed in its

present shape as an element to consider in fixing value
of the improvement of the road bed made by the plaintiff,

whereas they could only properly consider the original

cost to the plaintiff. Both were for consideration of the
jury. The jury might give each such bearing as they
deemed it rightly had upon the ultimate question of the
value of the right of way being condemned; that is, what
effect it would have upon the conclusion of value reached
between a railway company desiring but not compelled
to take over the right of way herein taken, and an owner
of that right of way willing that it should be taken but
not compelled to part with it."

The relative consideration to be accorded depre-

ciated reproduction cost and net earnings in the valua-

tion of railroads in recent years following the sharp

decline in earnings in 1930 and subsequent years, is

illustrated in People ex rel. Lehigh Valley Ry. Co. v.

Harris, 6 N. Y. Supp. (2d) 794, 798-9, 801-2 (affirmed:

291 N. Y. 786, 24 N. E. (2d) 476) where the valuation

was fixed by the court. The reproduction cost of the

complaining company's railroad property in the town of

Ovid, N. Y., was stipulated to have been $453,252 for the

years 1935 and 1936 and $429,190 for the year 1937. (p.

796.) The court reduced the 100% value for taxation

purposes to $300,000 (66% of reproduction cost) for each

of the years 1935 and 1936, and to $250,000 (58% of re-
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production cost) for the year 1937. Between 1927 and

1937 the company's bonds had dropped 217^, its stock,

87%, and its gross revenues 39% •

In People ex rel. McDonough v. Grand Trunk West-

ern R. Co., 357 111. 493, 192 N. E. 645, it appeared that

the full cash market value of the railroad property in-

volved as found by the tax commission was $5,810, 860,

as compared with a stock and bond value of $3,522,750

and a capitalized earnings value of $3,824,198 shown by

the railroad company. In sustaining the commission's

valuation, the court said (192 N. E. 646):

"No testimony was offered to establish the value of

the objector's property by proving reproduction costs

less depreciation and obsolescence, nor the method com-
monly called 'historical cost,' which is proof of the orig-

inal cost, plus the cost of betterments. These factors

of reproduction cost and historical cost are important,
although not necessarily controlling, in determining the

fair cash market value of a railroad property. People
V. St. Louis BHdge Co., 290 111. 307, 125 N. E. 280; Smyth
V. Ames, 169 U. S. 466, 546 * * *

; State of Missoun v.

Public Service Commission, 262 U. S. 276, 287, * * *
;

St. Louis & O'Fallon Railroad Co. v. United States, 279

U. S. 461, 484, 485, * * * .

"The basic facts from which the original costs could

have been obtained were readily accessible from the ap-

praisement of the railroad property made pursuant to

an act of Congress commonly known as the Re-capture
Act, now repealed. The burden was on the objector to

overcome, by clear and explicit evidence, the valuation

placed by the tax commission on the objector's property.

Such proof must show not a mere error of honest judg-

ment in fixing such value by the taxing authorities, but
must show such lack of knowledge of values or such
arbitrary acts in fixing values as amount to constructive,

if not actual, fraud. * * * (Citing authorities)
* * * >»
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English and Canadian cases:

The following cases support the Commission's and

lower court's position:

Toronto City Corp. v. Toronto Ry. Corp. (1925),

Appeal Cases, p. 177;

In re Mersey Docks and Admiralty Comrs. (1920),

3 K. B. 223, 232;

Oldham, Ashton & Hyde Electric Tramway, Ltd.

V. Ashton Corp. (1921), 1 K. B. 269;

In re London County Council and London St.

Tramways Co. (1894), 2 Q. B. 189, at 206;

In re Peterborough City and Peterborough Elec-

tric Light & Power Co. (1916), 52 Ont L. R. 9;

(1923) 3D. L. R. 350.

The first two of these were cited with approval in

Standard Oil Co. v. So. Pac. Co., 268 U. S. 146, 156, cited

by the lower court (1 Fed. Supp. 174), and the Mersey

Docks case was quoted with approval by Mr. Justice

Butler in Brooks-Scanlon Corp. v. U. S., 265 U. S. 106,

124.

In the Toronto City case, a proceeding to appropriate

the property of the Toronto Railway, the matter of fixing

the value was submitted to arbitrators, who used repro-

duction cost as an element. Motions were made against

the award of the arbitrators and finally the appeals came

to the House of Lords. Concerning the materiality of

reproduction cost as used by the arbitrators, the privy

council said:

"No doubt they took reproduction cost less deprecia-
tion as affording a serviceable guide in valuing the track,

rolling-stock, and buildings; and in this they were fully

justified by the authorities cited. Indeed it is difficult to

see how such items as fixed plant in situ, car-barns, car-

construction and repair shops, sub-stations and the ma-
chinery which they contain, could have been valued ex-
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cept with the assistance of some such principle." (App.
Cases, p. 191.)

Federal cases:

We have already called attention to Lehigh Valley

R. Co. V. Martin (C. C. A. 3rd), 100 Fed. (2d) 139, hold-

ing the New Jersey assessing officer's method of assessing

railroad companies' property on the basis of the physical

value of their tangible assets within the state, with no

regard to system values, was not so erroneous as to con-

stitute in itself a burden on interstate commerce or vio-

lative of the companies' rights under the Fourteenth

Amendment, since such physical valuations furnish one

basis for tax assessment though others might be prefer-

able. (See excerpts from court opinion in King Co.'s

Op'g Brf., pp. 249-251.)

Certiorari was denied. 59 S. Ct. 592, 83 L. Ed. 1049,

306 U. S. 651.

In Great Northern Ry Co. v. Okanogan Co., 223 Fed.

198, a case involving the tax value of railroad property.

Judge Rudkin used the following language (p. 201):

"The value of a completed railroad is not easy of

ascertainment. Railroads are not usually bought and
sold on the open market. Their value is in use, rather

than in exchange, and many elements go to make up that

value. The cost of construction or reproducing, the in-

come, the earning capacity, the value of stock and bonds,

have all been taken into consideration by the courts.

None of these elements are controlling, however. A rail-

road may cost more or less than its actual worth; its

income or earning capacity may depend on the future

development of the country through which it passes, and
the stock market may be demoralized."

In Washington Water Power Co. v. Kootenai County

(C. C. A., 9th), 270 Fed. 369, this court held that a valua-
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tion made by the Idaho public utilities commission of a

power company's property under the Idaho law relating

to the valuation of public utilities, after considering all

elements of value including reproduction cost less de-

preciation, might properly be adopted by the state board

of equalization as the full cash value of the property for

taxation purposes, though such valuation was made by

the utilities commission for rate-making purposes.

In Harris Trust & Savings Bank v. Earl (C. C. A.,

8th), 26 Fed. (2d) 617, the court said with respect to

the valuation of railroad property for taxation purposes:

"But it is not the law that the valuation of railroad

or other property for taxation purposes is to be deter-

mined from any single factor. As bearing upon the
proper result, many facts have evidential value. Cer-
tainly, among others, are to be considered original cost,

cost of reproduction less depreciation, bonded indebted-
ness, current market value of stock and bonds, and earn-
ing capacity. Of these the two last named are of the
greatest significance. Chicago & Northwestern Railway
Co. V. Eveland (C. C. A.), 13 F. (2d) 442.

" * * * there was no evidence tending to show
for 1923 the cost of reproduction less depreciation, or the
then current market value of the stocks and bonds.

:i; ^ ^ ^ ^ ^ ^

"The case cited by no means holds that earning
capacity is completely to overshadow other factors. In-

deed, in that very case other factors were given such
consideration as that a $29,000,000 valuation was infer-

entially held fair on railroad property producing sub-
stantially no net earnings whatsoever * * *.

"Our conclusion is that it has not been proved that
the valuation for 1923 was excessive to such an extent
as to warrant a finding of constructive fraud. * * *

Even if it be conceded that a close and scientific inquiry
demonstrates that during a period of two years earnings
disappeared entirely * * * that fact by itself does
not make the valuations fixed unquestionably and beyond
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all bounds excessive; it being also conceded that proper
management of the property might have produced sub-
stantial earnings."

In re United States Commission, 295 Fed. 950 (D. C.

Court of Appeals), was an appeal from an award of a

commission appointed to appraise and fix the valuation

of the buildings and improvements belonging to the

Washington Market Company. The improvements con-

sisted of two buildings, a cold storage plant including a

refrigeration building, an ice tank building, etc. The

cold storage -rooms contained approximately 400,000

cubic feet and were refrigerated by 10 miles of heavy

2-inch iron brine piping. In 1921 Congress passed an act

annulling the charter of the market company, and taking

over the ownership, use, occupancy, and control of the

grounds, buildings and improvements in question. The

act further provided for the appraisement of the prop-

erties by three commissioners, after "a full hearing on

the question of what is a fair and just valuation of the

buildings and improvements." The court held (1) that

the same was "a proceeding in eminent domain, to ap-

propriate the property of the market company for a pub-

lic use;" (2) that the market value of the capital stock

of the company was at most not of controlling impor-

tance; and (3) that the only just and legal method of

arriving at the fair value of the property to be taken

was to determine its reproduction cost less depreciation.

A petition for certiorari was dismissed (265 U. S. 598).

Atchison, T. & S. F. Ry. Co. v. Collins, 294 Fed. 742,

is cited and quoted from by the lower court in the first

N. P. case (1 Fed. Supp. 174-5) and need not be further

discussed.
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In Standard Oil Co. v. So. Pacific Co., 268 U. S. 146,

involving the market value of a vessel destroyed in a

collision, the court said:

"And by numerous decisions of this Court it is firmly

established that the cost of reproduction as of the date
of valuation constitutes evidence properly to be con-
sidered in the ascertainment of value"

citing many cases including confiscation and rate cases.

The court then continues:

"It is to be borne in mind that value is the thing to

be found and that neither cost of reproduction new, nor
that less depreciation, is the measure or sole guide. The
ascertainment of value is not controlled by artificial

rules. It is not a matter of formulas, but there must be
a reasonable judgment having its basis in a proper con-
sideration of relevant facts * * * ."

Respecting this case, the lower court had this to

say (1 Fed. Supp. 174):

"Since in this case the court was dealing with mar-
ket value, the holding must be taken to mean that cost

of reproduction may be considered in the ascertainment
of such value, provided it be not adopted as the sole

guide to the exclusion of other relevant facts."

In Chicago G. W. Ry. Co. v. Kendall, 266 U. S. 94,

an action to restrain the collection of taxes on the ground

of excessive valuation and unfair equalization, the su-

preme court, in sustaining the lower court in refusing a

temporary injunction, said (p. 100)

:

"One circumstance to which the judges below gave
weight was the value ascribed to the properties of these
two railway companies in Iowa by their own admissions
in what is known as Ex Parte 74, an investigation by the
Interstate Commerce Commission under the Transpor-
tation Act of 1920."

The court judicially knows, we think, that in Ex
Parte 74 the I. C. C. determined the property invest-

ment of the various roads involved.
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In Pittsburgh, etc., Railway Co. v. Backus, 154 U. S.

421, as already pointed out {ante, pp. 72, 73), the court

held that construction cost was properly considered by a

state assessing board in valuing a railroad for tax pur-

poses.

The North Carolina statutes require that there be

furnished to the state taxing board each year the follow-

ing information:

"A sworn estimate, by a responsible officer of every

such company of the cost of reproduction of the prop-

erties of such companies new, including side-tracks, dou-

ble tracks, and all properties owned by such companies

in this state, less reasonable depreciation for such of its

properties as have depreciated in value, and shall also,

include the present value of all real estate used as rights

of way, including depot sites, yards, terminals and other-

wise." Public Laws North Car. 1919, ch. 84, § 31, p. 127.

The property of the railroad complainant was valued

for taxation purposes which valuation was thereafter

approved by the legislature. The validity of this law

and the valuation fixed by the state taxing board were

questioned in Southern Railway Co. v. Watts, 260 U. S.

519. The court in upholding the constitutionality of the

law and the action of the board thereunder said in part

(p. 527):

"The legislature recognized that the difficulties in-

herent in valuing a railroad are great. It desired that

the valuers should have access to every fact which might

aid them in performing their duty. The data concerning

the railroads referred to in the act, like the methods of

valuation referred to in earlier and later legislation, are

among those commonly used when an attempt is made to

ascertain the value of a railroad."

In Baker v. Druesedow, 263 U. S. 137, a case involv-

ing the propriety of a railroad valuation for taxation
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purposes by the state assessing officers, the facts were as

follows (p. 141):

"The company has 1106 miles of road and extends
into thirty-seven counties. The alleged cost of its 'road

and equipment' to June 30, 1915, was $46,502,041.55; its

alleged depreciated value (as of June 30, 1914) $37,243-

133.44; its value as fixed by the Railroad Commission,
$34,013,092.07. A foreclosure was effected in 1911. The
reorganization largely reduced the capitalization, leaving
outstanding a mortgage of only $25,239,000.00, and cap-
ital stock of $4,822,000. The net earnings of the company
in 1911 to 1914 were so small that, if the property were
capitalized on the basis of seven per cent, it would ap-
pear to have been worth less than $30,000,000 in 1912,
and in 1914 less than $1,000,000. In the latter year the
company, unable to pay its fixed charges, again passed
into receiver's hands. The state tax board fixed the value
of the physical property in 1915 at $28,372,810, and of the
intangibles at $10,743,223; making the value of the en-
tire property $39,116,033."

From the lower court's opinion (197 S. W. 1043-

1044) it further appears:

"The net income above operating expenses for 1914
was $65,405, which would capitalize at 7%, $934,361,
and for the calendar year of 1913, $1,153,660.92, which
would capitalize at 7%, $16,523,727.43, and for the calen-
dar year of 1912, $2,084,149.50, which would capitahze
at 7%, $29,773,564.28."

Upon these facts the court held there was no evi-

dence of arbitrary action, fraud or gross error in the

method in which the valuation was made justifying the

claim of a denial of due process. The data upon which

the 1915 valuation was based was shown by the above

excerpts to be:
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Cost of road and equipment $46,502,041

Depreciated value 37,243.133

Valuation fixed by Railroad Commission 34,013,092

Net income 1912 $2,084,149

Net income 1913 1,153,661

Net income 1914 65,405

Total 1912-1914 $3,303,215

Annual average 1912-14 1,101,072

Annual average net income 1912-14

—

Capitalized at 7% $15,729,600

Capitalized at 6% 18.351,200

Valuation of tangible and intangible property sus-

tained by U. S. supreme court $39,116,033

It will thus be seen that in the valuation fixed by the

state assessors historical cost and replacement cost must

have been given controlling weight, the capitalization of

net earnings at 6 7^ indicating a value of less than half

of the valuation complained of, yet the valuation was

sustained.

The intrinsic value of the corporate stock of a rail-

road corporation would obviously be the market value of

its property less its debts. Hence, any method proper

for the determination of the intrinsic value (as distin-

guished from market quotations) of such corporate stock

would be a proper method for determinating the market

value of such corporate property. Virginia v. West Vir-

ginia, 238 U. S. 202, was an original bill in equity for the

adjudication of the amount due Virginia as its equitable

proportion of the public debt of the original state of Vir-

ginia, which was assumed by the state of West Virginia at

the time of its creation as a state. This suit involved a

determination of the market value of the corporate stock

of certain railroad corporations held by the State of Vir-

ginia. The master found market quotations an unreliable

guide to such value because of infrequent sales, and fixed
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the value at the average between the book value i ethe cost of construction and net current assets less lia

'

b:ht.es. and the value indicated by capitali.in/at J he"

another case, as reported by the company for fou year^Th.s method of valuation was sustained by the ZurT
We submit that the tax commission and trial courtwere not n error in eivina 9n& u.

cost.
^ ^° ^'S*"' '° replacement

weigh, a:^ L "efuiTi: rsf^r'""
""* """"''"•

In our opening brief, we demonstrated, we believehe court's error in disapproving the tax omnns on's'factor computed by giving two-thirds weight to relatTvenet earnmgs, and one-third weight to relative repla ement cost. (See King Co.'s Op'g Brf., pp. 162-231)
In here meeting the contention of plaintiff's counselhowever, we will consider only whether the court rredt'usmg an allocation factor not based on relative ra„docomotive miles, ton and passenger miles o'n grossrevenues apportioned between states on a mileage prorate basis. (R. 822.)

'^^^^ge pro-

two
T'';°"''*.\^"-^«°n f-tor was computed by givingtwo-th,rds weight to relative track mileage and one thirdweight to relative reproduction cost.

Relative line mileage has been unifonnly sustainedas a proper basis for allocation where the road iAenpnnc rv>if¥^ t:^ ««
^^^^i^i me road is homog-eneous. (Plffs Ex. 86; R. 2438-2442).
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But plaintiff's system is not homogeneous. Wash-

ington contains a preponderance of valuable terminal

properties and is a state where construction costs are rel-

ative high. Hence, relative depreciated reproduction cost

should be used rather than relative line mileage.

Plff's Ex. 86 (R. 2442-2469);

King Co. Op'g Brf., pp. 212-220;

Commission's Opinion, R. 2756-2758.

Construction cost in Washington. As of the I. C. C.

valuation date (June 30, 1917) the N. P.'s cost per mile

of road in Washington was $69,201 as compared with an

average system cost of $53,988, and was the highest of any

state traversed. (Sched. 20, Defs' Ex. 53, R. 2792; Defs'

Ex. 23, R. 2667.)

Washington terrainals. Plaintiff's witness, Peterson,

agreed with the following excerpt from the commission's

opinion:

"The N. P.'s principal terminals are located in

St. Paul, Minneapolis and Duluth, Minnesota; Superior,

Wisconsin, and Seattle, Spokane and Tacoma, Washing-
ton, and Portland, Oregon. There are no terminal facili-

ties of any concequence in North Dakota, Montana or

Idaho, commensurate with those in Minnesota and Wash-
ington." (R. 2720, 1143-4.)

Plaintiff conceded that, even measured by its pecu-

liar method of computing depreciated replacement cost

(present-day land prices; 1914 construction prices; see

King Co.'s Op'g Brf., pp. 96-107), more than 46% of its

terminals were located in Washington (Plff's Ex. 1,

Sheet 26, R. 2253.)

Plaintiff's proposed factors. Plaintiff proposed the

use of relative track mileage, car and locomotive mileage,

ton and passenger miles, gross revenues (themselves ap-

portioned between states on a mileage of haul basis) , and
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depreciated reproduction cost. (Plff's Ex. 1, Sheets 15

and 16, R. 2240-2243; Peterson's Test., R. 862-8.)

These are the factors plaintiff proposed to the tax

commission for many years. ( Def's Ex. 53, R. 2718-2719;

Peterson's Test., p. 868.)

The tax commission's reasons for not using these

factors are set forth at considerable length in the Com-

mission's Reassessment Opinion (Defs' Ex. 53, R. 2718-

2753), and are thus summarized (R. 2729-2730):

"Relative car and locomotive mileage. In computing
this proposed factor, the same weight is given to locomo-
tive miles and car miles. No distinction is made as to cars

of different kinds, sizes, and capacities although these,

of course, vary greatly, or cars loaded, partly loaded or

entirely empty. The proposed factor in no way reflects

the distribution of either terminal values, the value

measured by joint facility rentals, the value of branch
lines as feeders, or the elements of value represented by
construction cost.

"From a statistical standpoint it is interesting, but
valueless as a guide to relative value of the system oper-

ating property except possibly as indicating relative ex-
pense in the manner shown later.

''Relative traffic units. This method erroneously
assumes that where traffic is densest, values are greatest.

It assumes that all traffic is of equal value from a trans-

portation standpoint which is palpably absurd. Ton miles

are added to passenger miles. Of course these have no
relation to each other save as figures on paper. Ton miles
and passenger miles are quite incommensurable things.

If to correct this weakness, an attempt were made (which
it is not) to reduce all traffi.c to terms of one particular

kind, the resultant factor would be the same as relative

gross revenues, and consequently would add nothing to

the showing made by that proposed factor.

"Like relative car and locomotive mileage, this pro-
posed factor in no way reflects the distribution of either
terminal values, the use of joint tenants, the value of
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branch lines as feeders, or the elements of value repre-

sented by construction cost.

"It reflects only relative expense, not revenues, as

we will show later.

''Relative operating revenues. It is plain that this

factor is proposed merely as a substitute for relative net

revenues, whereas, since net revenues depend upon rela-

tive operating expenses as well as relative gross rev-

enues, there is no necessary relation between relative

gross and relative net. Minnesota Rate Cases, 230 U. S.

352, 458-9. Again, since in computing the factor, inter-

state revenues are apportioned on a mileage of haul basis,

the factor to that extent ignores the relative value of

branch lines as feeders, relative terminal values, and rel-

ative construction costs. And since the revenues received

by tenant lines are not included in the computations, the

factor wholly ignores that part of the value of lines re-

flected by the extent of their use by tenant companies."
(Defs' Ex. 53, R. 2729-2730.)

The fallibility of these proposed factors as well as

of relative track mileage is explained at length both by

the tax commission, by the Great Northern Railway's

counsel and witnesses in the Weeks case, and in an ex-

tensive brief introduced in evidence by plaintiff's coun-

sel themselves.

By tax commission: See Defendants' Exhibit 53,

pages 24-59 (R. 2718-2753)

By the Great Northern's Complaint in the Weeks

case: Defs' Ex. 100 (R. 2991-3000);

By the Great Northern's witnesses in the Weeks case:

See Defs' Ex. 100 (R. 3004-3063);

By the Great Northern's counsel in the Weeks case:

See Defs' Exhibit 101 (R. 3120-3153);

By Brief ojfered in evidence by plaintiff's counsel:

See Brief of Benton County et al. in first N. P. case offered
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in evidence by plaintiff's counsel (R. 1937-8) as Plaintiff's

Exhibit 86 (R. 2411-2602).

A withering indictment of plaintiff's proposed alloca-

tioin factors (other than relatve replacement cost) is set

forth in the Great Northern's brief in the Weeks case.

(R. 3120-3153.) Mr. Dorety's argument is so logical, so

persuasive and, to our minds, so unanswerable, that with-

out reservation, we adopt it as our own, and respectfully

ask that the court give it the careful consideration it de-

serves.

The tax commission's reasons for not adopting plain-

tiff's factors (R. 2718-2853), are, we submit, no less per-

suasive, and can be met by no good negative argument.

Indeed, plaintiff's counsel makes no attempt to meet this

part of the Commission's Opinion.

Confident that the court will carefully scan both

Mr. Dorety's brief, and the Commission's Opinion before

disapproving the trial court's rejection of plaintiff's pro-

posed ton-mile, car-mile, and gross revenues factors, we
will make no attempt to repeat what the record already

so clearly shows, but will merely point out wherein the

commission's position is confirmed by the evidence includ-

ing that of plaintiff.

The commission begins its discussion with this start-

ling fact:

"The remarkable spread of these proposed factors is

impressive. As to the 1935 assessment the factors range
from 22.05% to 33.24%, a difference of 50.75%, and as to
the 1936 assessment the range is from 21.52% to 33.13%,
or a difference of 53.95%. It seems that if the proposed
factor yielding the highest of these percentages is persua-
sive of relative value, the one yielding the lower per-
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centage must have little to recommend it, and vice versa."

(Defs' Ex. 53, R. 2719.)

"It is correct" says plaintiff's witness, Peterson "that

there is a difference of over 50% in the value reflected by
the lowest factor as compared with the value reflected by
the highest factor, bearing in mind that the highest factor

is the cost of the physical property in the state."

(R. 1177.)

Plaintiff's tax commissioner, McCrary, testified to the

same effect and added:

"That is sufficient, in my opinion, to indicate that

either of them, if used alone, would produce an erroneous
result." (R. 1344.)

Mindful that all of plaintiff's five factors, other than

relative replacement cost are unfair to Washington in

failing to reflect the distribution of terminals and seg-

ments of high construction cost, we quote the following

from Dr. Lutz in the earlier cases:

"I have never heard any argument to show that such
sources of the unsatisfactory character of these factors

cancelled themselves out; that every one is unsatisfactory

in one direction is cancelled by another, I have never
heard argued; I have never seen how cancelling error

against error can be arrived at. If you have four factors

each one of which is unsatisfactory in itself, I don't see

how you can arrive at a satisfactory result by averaging
the four." (R. 2593-9.)

And we quote the following from Louisville & N. R.

Co. v. Bosworth, 209 Fed. 380, 434:

"If then neither the use of the gross receipts propor-

tion, nor of the net income proportion, nor of the average
of the two, will yield a correct result, the use of the aver-

age of the gross receipts proportion or the net income pro-

portion and the mileage proportion or the average of

the three proportions will not do so."

And see Mr. Dorety's comments illustrating the ab-

surdity of contending that a correct factor can be reached
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by using an average of four percentages ignoring termi-

nal values, with the relative replacement cost factor giv-

ing full credit (and no more) to terminal states for termi-

nal properties. (R. 3140.)

Perhaps the conclusions of plaintiff's witnesses,

Peterson and McCrary, as to the curative effect of com-

bining four prejudically erroneous factors with one

equitable factor, were influenced by Mr. McCrary's start-

ling conclusion that by a straight average of five factors,

the highest is accorded more than one-fifth weight! To

quote:

"The only factor that would reflect the location of

that tunnel as an offset against these other factors would
be the relative physical property factor or relative repro-
duction cost. You ask if that factor, according to our
method, would be allowed only one-fifth weight. Well, it

would be averaged by the other factors, hut, of course, he-
ing a much larger factor to start with, it accounts for more
than one-fifth of your weight. You divide hy five, hut
when you get through you have got more than one-fifth of
your answer, depending on the cost." (R. 1356.) (Italics

ours.)

To illustrate the fallibility of plaintiff's allocation

factors, Mr. Dorety called attention to the fact that by the

construction of tunnels costing many millions of dollars

the Great Northern had been able to shorten its Wash-

ington mileage across the Cascade Range by at least 100

miles. Yet, instead of getting credit for this expensive

construction making possible such system saving, Wash-

ington, because of its actual and relative mileage, would

actually be apportioned a lesser percentage of system

value by mileage factors such as relative car miles, ton

miles, passenger miles, track miles, and a mileage pro

rate of gross revenues, than if, by going round the moun-
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tain, the company had omitted this great improvement

and paid the penalty of high operating cost without it.

(R. 3147-3150.) This apt illustration was quoted by the

tax commission in its reassessment opinion. (R. 2724-5.)

Answering hypothetical questions, plaintiff's wit-

nesses, Peterson (R. 1217-1219) and McCrary (R. 1355-

1357), conceded the accuracy of Mr. Dorety's conclusions

as to the effect of the construction of such tunnels on

plaintiff's allocation factors.

Plaintiff has in Montana the very situation to which

Mr. Dorety calls attention. Mr. Peterson testified:

"You ask if in apportioning revenue, the mileage
apportioned to the State of Montana is not some 29.1

miles greater than the mileage indicated in the mileage
for passenger service. That is correct. You ask why that

is. That is absolutely correct, for this reason, that on the
passenger business, passenger traffic, it moves over the

line called the Paradise line, which is a direct line, but
the freight business all moves over a line down to St.

Regis, and that causes the 29 miles excess in Montana.
Very properly. We haul freight that way because it is

the most economical way of operating. That is the only
reason. You ask if it is a better grade. It embodies that,

of course. * * * you ask if it is not true that if we
had helper engines we could haul our freight over the
passenger line. Yes; that is obvious. You ask if by go-
ing around the mountains as we do, we do not have the
effect in our calculations of these various allocation fac-

tors of adding 29 miles of track mileage of haul, and if

that would not also be true as to ton miles and car and
passenger miles. No; I wouldn't put it that way. We
operate a railroad in the most economical way, and we
certainly are not going to haul any freight trains over a
more expensive passenger line in order to cut down mile-

age, for merely apportionment of revenues. That is very
obvious." (R. 1473-4.)

Obviously, the elimination of this 29-mile freight

haul by tunnels and bridges would materially increase
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the proportionate value of plantiff's Montana properties,

yet the resulting reduction in Montana mileage would

correspondingly reduce Montana's proportion of car

miles, ton miles, track miles and mileage proportion of

gross revenues.

Proper method of using plaintiff's factors if used at

all. (See R. 2753-6.) For 1935, the various percentages

shown by plaintiff's factors (other than relative replace-

ment cost) were as follows: relative gross revenues,

26.21%; relative car and locomotive miles, 22.05%; rela-

tive ton and passenger miles, 24.00%; and relative track

mileage, 29.77%., or a straight average of 25.51%. (R.

2718-2719.)

Mr. Peterson testified before the tax commission on

August 16, 1937:

"Q. What you are aiming at in using these allocation

factors is to arrive at the relative net earnings in the dif-

ferent states? A. That is the intent of the allocation fac-

tor. To put it another waj^ I am trying to find out to

what extent each state contributes to the total. Q. Con-
tributes in net earnings, isn't it? A. Well, contributes
toward the net earnings of the system, yes." (R. 1479.)

This being true, it must necessarily follow that if

used at all these four factors should be so applied as to

reflect their contribution to system net earnings. Now,

system net earnings are made up of revenues less ex-

penses. The relative revenues are shown by the relative

gross revenues factor, and no other factor is necessary

for that purpose. The other factors are obviously ex-

pense factors. Relative track mileage reflects relative

expense incident to maintenance of roadway and struc-

tures, relative car and locomotive miles reflects relative

expense incident to maintenance of equipment, relative
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ton and passenger miles indicates relative expense inci-

dent to transportation, etc. Obvously, the lower the

relative expenses with relation to relative gross revenues,

the higher the relative net revenues. Hence, the lower

the state's percentage of track miles, ton miles and car

miles, with relation to the percentage of gross revenues,

the higher the percentage of indicated net revenues.

Thus, giving relative track mileage, ton mileage, car

mileage, and gross revenues, their true and logical signifi-

cance, the tax commission showed these factors, instead

of reflecting a relative value for 1935 of only 25.51%, in

truth and in fact reflected a relative net earnings value

of 36.52%. (R. 2753-2756.)

Plaintiff's factors computed on station-to-station

movements. The evidence shows that plaintiff's compu-

tations as to relative car miles, ton and passenger miles,

and the mileage proportion of gross revenues, are com-

puted on a station-to-station movement, no credit being

given for tonnage movements or car movements within

the terminals. (R. 1184, 1747-9.) While locomotive ter-

minal mileage is included (R. 1141-2, 1184), in computing

the locomotive mileage in switching, the mileage is ar-

bitrarily computed at 6 miles per hour irrespective of the

actual mileage. (R. 1475-6.)

Revenues, car mileage and ton mileage of tenant lines

excluded. Moreover, plaintiff's said computations do not

include either the car and locomotive miles, the ton and

passenger miles, or the operating revenues of the tenant

lines. (R. 1184.)

As indicating the importance of these tenant lines,

may we say that under 999 year leases, the Union Pacific
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(formerly the Oregon-Washington) and Great Northern

have joint user rights over plaintiff's line between Port-

land and Tacoma, and the Great Northern, also over the

Tacoma-Seattle line. (R. 912-914.) For 1934, the joint

facility rents paid to plaintiff for the use of this line

amounted to $1,323,803 (of which about $200,000 was con-

tribution of taxes), and was about the same for 1935 and

1936. (R. 912.) In addtion, these tenant lines pay their

proportion of operating expense computed on a relative

wheelage basis. (R. 913.) The relative use made of

these tracks by the plaintiff and its tenants is shown by

the record. (R. 913-4.) The rights of these tenant lines

is substantially equal to joint ownership. (R. 1023-5.)

All of the track between Portland and Seattle and

all of the facilities are taxable to plaintiff. It is not tax-

able at all directly to the tenant roads. (R. 1239.) Plain-

tiff's witness, Peterson, contended that the joint facility

rentals received by plaintiff for use of this line should

not be used at all in apportioning system value to Wash-

ington, except as an increase in the system net railway

operating income. (R. 1239.)

Obviously the value of the Seattle-Vancouver line

is just as truly reflected by the use made of it by the

tenant lines as by the plaintiff itself, and to omit from

plaintiff's allocation factor computations the tenants' ton

and passenger mileage, gross revenues, and car and loco-

motive mileage should in itself effectively eliminate these

factors from consideration.

Comparison of mileage prorate with actual divisions

as shown by S. P. & S. traffic study. The S. P. & S. whose
stock is owned by the G. N. and N. P. (R. 1657-8), ex-



102

tends southwesterly from Spokane to Portland and other

western Oregon points and its relation to the N. P.

system east of Spokane is substantially the same as the

relation of the N. P. lines west of Spokane to the balance

of the system. (See King Co.'s Op'g. Brf., pp. 303-6) A
special traffic study of the SP&S-NP and SP&S-GN car-

load freight traffic for four months of the year 1935 was

made wherein the mileage prorate apportionment of

interline freight revenue was compared with the actual

divisions of such revenue made between the S. P. & S.

and the parent lines. (See King Co.'s Op'g. Brf., pp.

306-317) This study showed that as to all traffic so

interchanged the actual divisions to the S. P. & S. ex-

ceeded its mileage prorate apportionment by 16.1% as

to SP&S-NP traffic (Defs' Ex. 82, line B-3; R. 2955), and

by 30.9% as to SP&S-GN traffic (Defs' Ex. 82, line A-3;

R. 2955). As to east-west interhne traffic the actual

divisions to the S. P. & S. exceeded its mileage prorate

apportionment by 42.68% as to the SP&S-NP traffic (Defs'

Ex. 83, line B-3; R. 2956) and by 32.29% as to the

SP&S-GN traffic (Defs' Ex. 83, hne A-3; R. 2956).

The striking similarity of the relation of the N. P.

Washington lines and the S. P. & S. lines to the N. P. lines

east of Washington was recognized by the late Charles

Donnelly as shown by the tax commission's quotation

from his testimony in the 1925-1926 N. P. tax case. (See

Defs' Ex. 53, R. 2744-5.)

In the face of this evidence, it is puzzling to under-

stand how plaintiff's counsel can persist in their conten-

tion that it was nevertheless the tax commission's and

trial court's duty to apportion the N. P.'s system value to
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Washington on the basis of a mileage proportion of gross

earnings, or relative car or ton miles.

Plaintiff's Oregon and Wisconsin properties con-

sistently operated at loss if apportioned only mileage

prorate of revenue. Mr. Peterson testified that the fol-

lowing excerpt from his testimony in the Business Tax

Case was correct:

"The net revenues from operations in the state shows
a deficit for the year 1933 for Wisconsin and Oregon. I

know that has been true for a good many years. No, I

would not say that the lines in Oregon and Wisconsin are
not a valuable part of the N. P. system.

"Q. Even though they show a deficit they have their
values as terminal properties. 'It does not mean that the
N. P. system would profit by having the portion of its

system located in Oregon and Wisconsin eliminated.'

"A. On the contrary." (R. 1157-8.)

For 30 years, the N. P. has reported gross operating

revenues to all states on the mileage prorate basis. (R.

1078-1080.)

Defendants' Exhibit 68 (R. 2921) shows that from

1926 to 1935, of plaintiff's total line mileage of about

6,670 miles, approximately 55 miles were located in

Oregon and about 103 miles in Wisconsin. The exhibit

further shows that for each of those years plaintiff's net

revenue from both its Oregon and Wisconsin railway

operations (i. e., gross operating revenues less operating

expenses not including taxes) was a substantial deficit,

ranging, in the case of Oregon, from $73,200 in 1934, to

as much as $222,011 in 1930, and ranging, in the case of

Wisconsin from $157,533, in 1926, to as much as $315,246

in 1929. (R. 2920-2922) Had state tax accruals been also

deducted, these deficits would have been substantially

increased.
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S. P. & S.—On mileage prorate basis of apportioning

revenues, the Oregon section operated at a loss, the

Washington section at a profit. Plaintiff's witness, Peter-

son, testified that the mileage prorate apportionment of

interstate revenue has been prescribed by the Washing-

ton Department of Public Service since 1914 (R. 1078-9)

and "is the universally accepted method." (R. 862) We
may therefore assume that it is the method used by the

S. P. & S. in reporting to the two states in which it

operates, Washington and Oregon. In 1935, of its total

of 552.85 miles of line operated, 128 miles were located

in Oregon, and 424.85 miles in Washington. (Defs' Ex.

69A, R. 2923) The principal S. P. & S. terminals are

located in Oregon. Its only terminal properties in Wash-

ington are in Vancouver. The prewar replacement cost

of the Vancouver terminals was $1,259,486, and of those

in Oregon, $6,953,361, which would be doubled were the

Portland-Vancouver bridges included. (Plff's Ex. 86, R.

2443)

The S. P. & S. was built primarily as a bridge line

between Spokane and Western Oregon points to accom-

modate the through business of the parent lines, the

G. N. and N. P. With but 23% of its line mileage, and

practically all of its terminals in Oregon, this road affords

us an excellent test of the propriety of basing allocation

factors on revenue statistics computed on a mileage pro-

rate.

Thus, Defendants' Exhibit 69 shows that for the six

years ending in, and including 1935, the annual average

reported net revenue from railway operations of the

S. P. & S. (operating revenues less operating expenses,

but not including taxes) was as follows (R.2922):
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For the system: $2,094,357;

For Washington, 2,268,496;

For Oregon; a deficit of $174,139

For the same period the average annual net revenue

from railway operations, less tax accruals, were as fol-

lows:
For the system: $1,399,397;

For Washington, $1,853,618

For Oregon, a deficit of 454,221.

In other words, based on a mileage prorate apportion-

ment of interstate revenues, during this period (and in-

deed in all other periods), while the Oregon properties

were operated at a substantial loss, the net revenues of

the Washington properties substantially exceeded those

of the system!

Let us go a step further and compare the allocation

factors derivable from these figures with those which

have the court's sanction. The approximate relative

value of the S. P. & S. in Washington and Oregon is well

known. Thus, the relative replacement cost factor for

1926 indicated that 25.96% of the system value was in

Oregon and 74.04% was in Washington. (Plff's Ex. 86,

R. 2523)

Moreover, Judge Webster's decision in N. P. Ry. Co.

V. Adams County, 1 Fed. Supp. 163, was not only adopted

as part of plaintiff's complaint (R. 19), but was offered

in evidence by plaintiff's counsel. (R. 841, 1004) In this

1926 case the percentage of S. P. & S. system value in

Washington was found by the court (using relative all

tracks operated) to be 73.84% (1 Fed. Supp. 163, 192,

198), and consequently 26.16% in Oregon.

It being conceded that allocation factors are designed

to reflect the distribution of net earnings between states
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(R. 1157-8), may we now compare these approved alloca-

tion factors with revenue factors based on the apportion-

ment of gross revenues on a mileage prorate basis:

Comparison of S. P. & S. relative operated line mile-

age, replacement cost, and Judge Webster's all track mile-

age factors, with revenue factors based on mileage prorate

apportionment

:

Oregon Washington

Relative operated line mileage (Defs' Ex. 69A,

R. 2923) 23.15% 76.85%

Relative replacement cost (1926 figure; see Plff's

Ex. 86, R. 2523) 25.96% 74.04%

Relative all tracks operated (1926 figure; see

Plff's Ex. 86, R. 2523; and found by court in

1 Fed. Supp. 163, 192, 198) 26.16% 73.84%

Revenue factors computed on mileage prorate appor-

tionment basis:
Oregon Washington

Relative Ry. operating revenues (items

"f" and "j" divided by item "a", Defs'

Ex. 69, R. 2922) 18.36% 81.64%

Relative net revenues from Ry. operations

(items "h" and "1" divided by item

"c", Defs' Ex. 69, R. 2922) 8.31% (minus) 108.31%

Same—less tax accruals (items "i" and
"n" divided by item "e", Defs' Ex.

69, R. 2922) 32.46% (minus) 132.46%

No doubt had the S. P. & S. interstate freight reven-

ues been apportioned between Oregon and Washington

on the basis of relative cost of service, as contended by

Mr. Turnburke and the tax commission, the relative net

revenues factor, instead of yielding Oregon a negative

percentage, would have apportioned to that state sub-

stantially the same percentage of system value as that

found by Judge Webster.

Washington value inhering in foreign-line switching

not reflected in relative car miles, or ton miles. Plain-
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tiff's Washington lines handle considerable foreign line

switching as compared with the balance of the system.

The value inhering in that particular revenue is not re-

flected either by relative ton miles or relative car miles.

(R. 1242-3, 1474-5)

Stoppage in transit penalties apportioned over com-

plete haul on mileage prorate. There are many milling

points in Washington in which local commodities are

shipped to the mill or transit station, and the converted

commodity later shipped outside the state. The charge

for such haul is the through rate from the point of origin

of the commodity in its original form to the final destina-

tion of the converted commodity, plus a penalty or service

charge for the switching, etc. at the transit station. In

plaintiff's method of apportioning interstate freight

revenue to Washington, the entire transportation charge

including such penalty is added together and apportioned

to Washington on a mileage prorate basis, notwithstand-

ing the fact that the transit station service charge is all

incurred in Washington. (Test, of Peterson, R. 1229-

1230)

In the Brief introduced in evidence by plaintiff's

counsel, (Plff's Ex. 86, R. 1937-8), the court will find the

following points supported by both reason, authority, and

excerpts from the testimony in N. P. Ry. Co. v. Adams
County, 1 Fed. Supp. 163, and companion cases:

( 1 ) In the car and locomotive miles factor, revenue

car miles are added to locomotive miles. The same weight

is given to locomotive miles and car miles.* No distinc-

* Mr. Newell testified that the average expense incident to the
maintenance of a locomotive is 10 to 15 times that necessary for the
maintenance of a car, and its relative effect upon the track wear and
maintenance expense is probably equally as great. (R. 2131-2)
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tion is made as to cars of different kinds, sizes, and ca-

pacities, or loaded or empty cars. (R. 2476-8.)

(2) The relative ton miles plus passenger miles

(traffic units) factor includes ton miles and passenger

miles, quite incommensurable things. The factor could

have no possible virtue unless reduced to terms of reve-

nue and hence would add nothing to a gross revenues

factor. It throws no light on distribution of terminal

values or segments of relatively high construction cost.

(R. 2478-2488.)

(3) Car and locomotive miles, traffic units, and

gross revenues factors (considered collectively as "line

haul factors") are designed to reflect relative net earn-

ings. (R. 2488-2490.) Such line haul factors,—

(3-a) Ignore value of branch lines as system feeders

(R. 2494-7);

(3-b) Ignore terminal values (R. 2497-2501);

3-c) Ignore relative construction cost (R. 2501);

(3-d) Reflect value where no net earnings (R. 2504-

2511);

(3-e) Ignore use of road by tenant companies.*

(R. 2511-2518.)

(4) It is entirely proper to use relative joint facilities

rent as allocation factor. (R. 2518-2522.)

(5) Relative gross revenue apportioned between

states on mileage prorate as basis for allocation,

—

* See ante pp. 100, 101, showing extent of N. P.'s jointly used track

in Washington, and evidence that tenants' ton and passenger miles,

car and locomotive miles, and gross revenues not included in factor

as computed.
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(5-a) Ignores relative value of branch lines as

feeders; relative terminal values, and relative construc-

tion costs (R. 2544-5);

(5-b) Is unfair to terminal state (R. 2545-2554).

(6) It is recognized by courts, I. C. C. and carriers

that terminal states and branch lines are entitled to more

than mileage prorate division of gross revenues. (R. 2554-

2589.)

(7) Averaging of plaintiff's factors does not neu-

tralize prejudicial effect of either. (R. 2598-2599.)

Not only for the reasons pointed out in the able and

convincing brief of Mr. Dorety (R. 3120-3153), in the tax

commission's reassessment opinion (R. 2718-2753) and

in the brief offered in evidence by plaintiff's counsel

(R. 2411-2602), but also by reason of the undisputed facts

revealed by the evidence heretofore reviewed (ante,

pp. 95-107), we respectfully submit that the court did not

err in rejecting the relative car miles, ton miles, and gross

revenues factors proposed by plaintiff.

Third—Plaintiff's contention that court erred in requiring

N. P. to pay 6% interest on unpaid taxes adjudged valid

as a condition to its receiving injunctive relief as to por-

tion of tax adjudged excessive. (N. P. Op'g Brf., pp.
28-30.)

More than half a century ago (1875) the supreme

court, in State Railroad Tax Cases, 92 U. S. 575, 616,

established the rule that a complaining taxpayer must

pay what is equitably due as a condition to securing

equitable relief from a tax in the federal courts. It said:

"If the proper officer refuses to receive a part of the
tax, it must be tendered, and tendered without the con-
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dition annexed of a receipt in full for all the taxes

assessed."

And in People's National Bank v. Marye, 191 U. S.

272, 287-8, the rule was thus further explained:

"The rule requiring payment of the sum equitably

due cannot be too rigorously enforced in cases regarding
paj^ment of taxes. This rule does not assume the validity

of the assessment for that sum, but it simply says that

under the circumstances the taxpayer shall have no right

to come into court and enjoin the payment of any tax
when the amount which, equitably, he ought to pay is

easily and certainly determinable from the conceded
facts in the case."

Recognizing the application of this rule, plaintiff

paid part of the taxes levied, but the lower court found

that the portion so paid fell short by $197,651 for 1935

and $216,672 for 1936 of the amount plaintiff, in good con-

science, should have paid as a condition to securing equit-

able relief (Fdg. XXV, R. 826), and consequently de-

creed that plaintiff would not be granted injunctive

relief as to the tax found excessive until payment of that

portion of the tax adjudged valid, plus legal (6% ) interest

from date of delinquency. (R. 837)

Plaintiff contends that as a condition to being granted

injunctive relief, it should not have been required to pay

any interest whatever on the unpaid portion of the tax

adjudged valid, and in no event should have been re-

quired to pay interest in excess of 2% or 3%, which it

attempted, by affidavit, to show was the value to plaintiff

of the use of the money involved. (R. 757, 764)

N. P. properly required to do equity by paying

interest on valid tax withheld. The 1935 tax became de-

linquent in 1936; the 1936 tax in 1937. The decree was
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not entered until June, 1939. During this time the state,

counties, and municipalities were deprived of the use of

the taxes which should, as the court found, have right-

fully been paid. Their budgets being based on the taxes

imposed, it must be assumed that the taxing districts

were required in the meantime, to pay interest on un-

paid bonds or warrants in an amount at least equal to the

lawful portion of the tax withheld. That being true,

the court very properly held, we submit, that plaintiff

would only be doing equity by paying interest on the

money of which the state and its subdivisions and not

plaintiff, should rightfully have had the use during this

extended litigation.

Counsel contends that it should not be penalized for

failing to pay its just taxes until the court had fixed their

amount, a contention that is far from appealing when
coming from plaintiff. Who, we ask, was in a better

position to know the amount and value of this property

than the owner itself?

In Albuquerque Bank v. Perea, 147 U. S. 87, 90, the

court said:

"With respect to the taxes of 1889, there was no
payment or tender of payment of any amount. Plaintiff

seeks to avoid the necessity therefor by alleging that it is

impossible to separate the legal from the illegal portions
of the taxes; an allegation which is manifestly untrue, in

view of the fact that it had no difficulty in making the
separation in the taxes of 1888, the assessment for which
was made in a similar way; and in view of the further
fact that it must have known what property it had which
was subject to taxation as well as its value, and, there-
fore, the rate of taxation being fixed by law, it could, of
course, have known what amount was undoubtedly due.
The rule in respect to this matter is perfectly well set-
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tied in this court." (Citing State Railroad Tax Cases,
92 U. S. 575.)

Moreover, it must be remembered that the N. P. was

under no necessity of either awaiting tax foreclosure pro-

ceedings or seeking an injunction in order to have the

validity of its taxes for these years adudicated. It could

have followed the same procedure all other Washington

taxpayers are required to follow (Chapter 62, Laws of

Wash. 1931; King Co.'s Op'g. pp. 254-6; Casco Co. v. Thurs-

ton County, 163 Wash. 666, 2 Pac. (2d) 677), namely, that

of paying its taxes under protest, and instituting actions

in either the state or federal court to recover back the

portion contested, with legal interest and costs, the same

procedure, by the way, which the N. P. itself pursued as

to the taxes for 1924. N. P. Ry. Co. v. Yakima County,

141 Wash. 47, 251 Pac. 110; 252 Pac. 942.

And it must be remembered that the federal courts,

realizing the grave menace of such proceedings to the

functioning of state government, have always been re-

luctant to entertain tax injunction suits which would

necessarily hamper the state and their subdivisions in

the performance of the respective functions. Dows v.

City of Chicago, 11 Wall. (78 U. S.) 108, 110; Matthews

V. Rodgers, 284 U. S. 521, 525; Stratton v. St. Louis, etc.

Ry. Co., 284 U. S. 530; Henrietta Mills v. Rutherford

County, 281 U. S. 121; Singer Sewing Machine Co. v.

Benedict, 229 U. S. 481, and numerous cases cited in those

decisions.

Indeed the federal statute forbids the issuance by

the federal court of injunctions restraining the collection

of federal taxes, concerning the purpose of which law,
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the supreme court said in State Railroad Tax Cases, 92

U. S. 575, 613:

"And though this was intended to apply alone to

taxes levied by the United States, it shows the sense of

congress of the evils to be feared if courts of justice

could, in any case, interfere with the process of collecting

the taxes on which the government depends for its con-

tinued existence."

Since the states and their subdivisions depend for

their continued existence upon their revenues from tax-

ation, it is apparent that where, in the exceptional cases

where the avoidance of a multiplicity of suits requires

their interposition, the federal equity courts should so

exercise their function in granting injunctive relief as to

avoid, so far as possible, interfering with the collection

and utilization of the state's revenues to any greater ex-

tent than if the taxpayer had pursued his ordinary legal

remedy of first paying the portion of the tax in dispute

and then instituting an action at law for its refund. In

other words, in granting injunctive relief, equity courts

should, so far as possible, place the states and their sub-

divisions in the same position as though the taxpayer had

been relegated to his remedy at law. Were such tax-

payer required to pursue his legal remedy by refund

action the state would have the use of the money during

the litigation, and the taxpayer could recover back the

portion of the tax adjudged invalid, with interest and

costs. (Ch. 62, Laws of Wash. 1931; King Co.'s Op'g.

Brf., pp. 254-6; Casco Co. v. Thurston Co., 163 Wash. 666).

But where the state and not the taxpayer is, during the

litigation, deprived of the portion of the tax ultimately

decreed to be valid, the state should be compensated, so

far as possible, for its resulting loss. The loss and in-
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convenience to the state and its subdivisions is not, we
submit, confined to the payment of interest on money

borrowed to take the place of that of which it is thus

deprived. Where large portions of its revenue are thus

withheld during protracted litigation such as this, its

credit may be so weakened as to increase the interest

rates it must pay on its obligations issued to finance the

construction of necessary public works, buildings, etc.

Thus, if a taxpayer is required to pay interest on the un-

paid portion of the taxes ultimately adjudged valid, he is

merely required to do equity by compensating the state

for its loss in being deprived of its just revenues during

the litigation.

Nor can we see how a taxpayer can be heard to com-

plain of such a requirement. The rule is that equity will

grant him no relief unless he first pays the portion of the

tax justly due. Equity might well deny him any relief

whatsoever where it was found that the complaining tax-

payer had, for a number of years, deprived the state of

so large a proportion of its just revenues. And where,

instead of summarily dismissing the taxpayer's suit on

finding it had fallen far short of bearing its just propor-

tion of the tax burden, it permits it, within a reasonable

time, to make good the deficiency with interest, it should

certainly not be heard to complain.

Decree should have required payment of 10% interest on

unpaid portion of tax adjudged valid.

Rem. Rev. Stat. 11244 (Ch. 30, Sec. 2, Laws of Wash,

of 1935, effective March 4, 1935) provides in part:

i'^ * * One-half of all taxes upon real and per-

sonal property made payable by the provisions of this

act shall be due and payable to the treasurer as aforesaid
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on or before the thirty-first day of May in each year,
after which date such one-half shall become delinquent,
and interest at the rate of ten per cent per annum shall

be charged upon such unpaid taxes from the date of

delinquency until paid; the other one-half of such taxes
shall be due and payable to the treasurer as aforesaid
on or before the thirtieth day of November in each year,
after which date such remaining one-half shall become
delinquent, and interest at the rate of ten per cent per
annum shall be charged upon such unpaid taxes from the
date of delinquency until paid: * * *."

The offending tax was the result of a reassessment

under the provisions of Chapter 106, Laws of Wash, of

1931 (copied at pages 259-262 of King Co.'s Op'g Brief).

Section 6 of this Act (Rem. Rev. Stat., sec. 11306) pro-

vides:

"The tax as so re-levied and re-assessed shall, for all

purposes, be deemed to have been levied on said prop-
erty as of the time that the original tax was levied, and
in substitution therefor, and all payments made upon
such original tax shall be deemed to have been made
upon, and shall be credited upon, such re-levied tax, as
of the time and with the same effect as though made on
such re-levied tax: Provided, however, That any portion
of the re-levied tax that shall not have been paid prior
to the date of delinquency of the original tax shall bear
interest at the same rate and from the same dates as the
unpaid portion of the original tax."

Thus, had the reduction of the N. P.'s tax been made
by the tax commission, the N. P., by the express provis-

ions of the statute, would have been required to pay

interest at 10% per annum on the unpaid portion of the

tax found valid. Obviously a different rule should not

apply where the court, rather that the state assessing

board, makes the reduction.

The imposition of interest on delinquent taxes at the

rate of 10% per annum is not penal but compensatory.
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{United States v. Childs, 266 U. S. 304; Horn v. Boone

County, 44 Fed. (2d) 920.)

The county treasurers were required to accept what-

ever partial payment of the offending tax might have

been tendered by plaintiff. (JV. P. Ry Co. v. Franklin

County, 118 Wash. 117, 119, 203 Pac. 27.)

The case of Washington Water Power Co. v. Koote-

nai County (C. C. A., 9th), 270 Fed. 369, 376, 273 Fed.

524, decided by this court under the Idaho revenue stat-

utes, is directly in point. That was a suit to enjoin the

collection of a portion of the taxes levied on public service

property on the ground of a claimed unequal assessment.

Before suit, the taxpayer tendered the amount admitted

to be due. The court granted part of the relief claimed,

and the court in its first decision found that the amount

tendered was sufficient to cover the portion of the tax

adjudged valid. On a petition for modification of the

decree, however, Your Honors found the tender insuffi-

cient in amount to cover the taxes which should have

been paid, and therefore held the taxpayer liable for the

statutory penalties and interest on the tax found to be

legally due.

In the first opinion (270 Fed. 369, 376) Your Honors

said:

"Should penalties be collected? Under the laws of

the state of Idaho (section 113, c. 69, Sess. Laws 1915),

taxes extended on the real property assessment roll shall

be payable without penalty on or after the fourth Mon-
day in November in the year in which the taxes are

levied, and prior to the first Monday in January next
thereafter, and all such taxes which have not been paid

prior to the first Monday in January shall be delinquent.
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and the penalty of 6 per cent of all such taxes shall be
added thereto. By further provisions of the statute all

delinquent taxes and penalties, as shown by the delin-

quency certificates, shall bear interest from the date of

such certificate until paid, or until the issuance of tax

deed, and such interest must be paid by any redemptioner
of the property as a condition of redemption. Under
these statutes one liable to pay taxes, and who makes a

tender of an amount insufficient to cover the amount of

the taxes lawfully assessed, becomes liable for all pen-
alties and interest upon any sum found to be due. West-
ern Union Tel. Co. v. State, 64 N. H. 265, 9 Atl. 547;

Winnipiseogee Lake C. Co. v. Gilford, 64 N. H. 514, 15

Atl. 137; Western Union Tel. Co. v. State, 146, Ind. 54,

44 N. E. 793; Cedar Rapids R. Co. v. Carroll County, 41

Iowa 153.

"It would appear from the allegations of the com-
plaint that the tender made by the appellant was suffi-

cient to cover taxes which should have been paid upon
the property of appellant if the board of equalization had
proceeded consistently with relation to valuation put
upon other like property. Under such circumstances no
penalty is recoverable."

However, when the case again came before this court

on a petition for modification. Your Honors said (273

Fed. 524)

:

"In the opinion filed we assume that tender made by
the appellant was sufficient in amount to cover the taxes
which should have been paid by the appellant, if the
board of equalization had proceeded consistently with
relation to the valuation put upon other like property,
and that therefore no penalty was recoverable, notwith-
standing our opinion that under the statutes of Idaho one
liable to pay taxes, and who makes a tender of an amount
insufficient to cover the amount of the taxes lawfully as-

sessed, is liable for all penalties and interest upon any
sum found to be due. We adhere to that view of the law,
and, in addition to citations already made, refer to Power
et al. V. Detroit, 139 Mich. 30, 102 N. W. 288, 5 Ann. Cas.
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645; Spencer v. Babylon R. Co., 250 Fed. 24, 162 C. C. A.

196, and Rixey's Executors v. Connmonwealth, 125 Va.

337, 99 S. E. 573, 101 S. E. 404. But we were mistaken
in assuming it to be inapplicable to the facts. The ten-

der made was on the basis of 55 per cent, of an actual

valuation claimed by appellant in a sum much less than

was the actual value of the property ($3,620,500) of ap-

pellant as determined by our decision. The tender, there-

fore, was substantially less than it should have been, and
appellant made itself liable for penalties and interest

upon the sum ascertained to be legally due."

Upon delinquency of the tax, the Idaho statute not

only imposed a penalty of 6% of the tax, but also exacts

interest at 12% per annum from date of delinquency

until paid. (Laws of Idaho for 1915, chap. 69, sees. 1

and 3.)

There is therefore all the more reason for the appli-

cation of this rule under the Washington revenue law,

which exacts no penalty whatever, and imposes an inter-

est charge of only 10% per annum on delinquent prop-

erty taxes.

This court's ruling in the Kootenai County case is

supported by the following cases:

Western Union Tel Co. v. State, 64 N. H. 265, 9

Atl. 547;

Winnipiseogee Lake C. & W. Mjg. Co. v. Gilford,

64 N. H. 514, 15 Atl. 137;

Cedar Rapids, etc. R. Co. v. Carroll County, 41 la.

153;

Power V. City of Detroit, 139 Mich. 30, 102 N. W.
288;

Rixey's Ex'rs v. Commonwealth, 125 Va. 337, 99

S. E. 573, 101 S. E. 404;

Singer Sewing Mach Co. v. Cooker (D. C), 263

Fed. 994, 999;

Chicago, B. & Q. R. Co. v. Board of Com'rs (C. C.

A. 8th), 67 Fed. 413;



119

Delaware Division Canal Co. v. CorriTnonwealth, 50

Pa. St. 399;

Smallwood v. Comptroller, 71 N. Y. Supp. 499;

State V. Virginia & T. R. Co., 24 Nev. 53, 49 Pac.

945, 50 Pac. 607;

State V. Alta Silver-Min. Co., 24 Nev. 230, 51 Pac.

982, 983;

Hendrie v. Alcorn Gold Min. Co., 23 Colo. App. 407,

130 Pac. 74;

Orr V. Mann, 208 Ky. 46, 270 S. W. 491;

State V. Several Parcels of Land, 82 Neb. 570, 118
N. W. 465;

Austin V. Dickey, 320 Mo. 682, 9 S. W. (2d) 593;

City of Washington v. Mueller, 220 Mo. App. 564,

287 S. W. 856;

Murphy v. Welton (Mo. App.), 217 S. W. 620;

Corhy v. City of Detroit, 180 Mich. 208, 146 N. W.
670;

Jaggar v. David, 121 Kan. 737, 250 Pac. 260;

Buckley v. City of Jackson, 125 Miss. 780, 88 So.

334;

State V. Board of Trustees, 32 N. M. 182, 253 Pac. 22;

Norpia Realty Corporation v. Thurston County, 131
Wash. 675, 231 Pac. 13;

Willapa Electric Co. v. Pacific Co., 164 Wash. 712,

2 Pac. (2d) 724;

Western Union Tel. Co. v. State, 146 Ind. 54, 44
N. E. 793;

Western Union Tel. Co. v. Indiana, 165 U. S. 304,
310.

The last two cases differ from the case at bar in that

no part of the contested tax had been held invalid.

In the other cases cited, while the litigation had resulted

in some tax reduction, the complaining taxpayer was held

liable for interest and penalties as to the unpaid and un-

tendered portion of the tax held valid. In many of the

cases cited the court discusses and holds unsound the
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various arguments made by plaintiff's counsel for the

exoneration of plaintiff from the payment of interest on

the unpaid portion of the taxes sustained.

In Norpia Realty Corporation v. Thurston County,

131 Wash. 675, 231 Pac. 13, a suit brought for the reduc-

tion of taxes, heard by the state supreme court en banc,

it was held that an assessment of an abandoned townsite

was arbitrarily and fraudulently excessive. On the ques-

tion of whether interest should be charged on the portion

of the tax adjudged valid, the court said:

"Contention is made by appellant that no interest

should be paid on the taxes found to be due. A tender

was made before suit, and kept good upon the commence-
ment of the suit of the amount of taxes the owner claimed

to be justly due, and an additional sum as interest to that

date, if interest should be charged. The amount tendered,

however, is substantially less than that which was justly

due, so that interest will be charged and included in

the judgment." (131 Wash. 678-9.)

This case and Your Honors' decision in the Kootenai

case are, we submit, decisive of the question here pre-

sented.

Counsel relies on State ex rel. First Thought Gold

Mines, Ltd. v. Superior Court, 93 Wash. 433, a depart-

mental decision, holding that where an assessment was

held unlawfully excessive, but the complaining taxpayer

had not, prior to instituting suit, paid as much of the tax

as the court ultimately decreed to be due, the taxpayer

would not be required to pay interest on such unpaid

portion of the tax prior to judgment. At that time the

Washington revenue laws exacted interest at 15% per

annum on delinquent taxes. The reasoning of the court

was substantially this: This 15% exaction is not interest
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but a penalty. A penalty for failing to pay a tax should

not be imposed until the amount of the valid tax is judi-

cially determined. Hence this penalty should not be

enforced, and since no Washington statute expressly re-

quires the payment of interest on delinquent taxes re-

duced by a court because excessive, no interest can be

imposed.

This case, we submit, is not an authority here for the

following reasons:

( 1 ) It was merely a departmental decision, the state

supreme court later holding in two cases, the first an

en banc decision, that in such a case the taxpayer should

be required to pay interest on the unpaid portion of the

tax adjudged valid. Norpia Realty Corp. v. Thurston

County, 131 Wash. 675, 678, 231 Pac. 13; Willapa Electric

Co. V. Pacific County, 164 Wash. 712, 2 Pac. (2d) 724.

"In case of a conflict between a decision rendered by
all the judges constituting a court and another decision
rendered by the court when less than all the judges were
sitting, the decision rendered by all the judges will pre-
vail." 15 C. J. 939.

(2) The court held the imposition of 15% per annum
on delinquent taxes a penalty. But as heretofore shown,

in 1935, by statute effective March 4, 1935 (Rem. Rev.

Stat. Sec. 11244; ch. 30, sec. 2, Laws of Wash, of 1935),

the statute was amended to provide that after delin-

quency of real and personal taxes "interest at the rate

of ten per cent per annum shall be charged upon such

unpaid taxes from the date of delinquency until paid."

Surely, such an exaction of 10% per annum ex-

pressly defined in the statute as "interest" must be

deemed an interest charge and not a penalty. It has been
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so held by the United States supreme court, and an

interest charge of 10 7^ on delinquent taxes has never

been adudged a penalty by the Washington supreme

court.

Thus in United States v. Childs, 266 U. S. 304, it was

held that interest on income taxes at one per cent per

month claimed against a trustee in bankruptcy was "not

penal but compensatory." In so holding it was said:

"At the outset we are confronted with the difference

between penalty and interest. A penalty is a means of

punishment; interest a means of compensation. * * *

"The tax in this case is one on income; a burden
imposed for the support of the government. Interest is

put upon it and so denominated, distinguished from the

5 per cent as penalty, clearly intended to compensate the

delay in payment of the tax—the detriment of its non-
payment, to be continued during the time of its non-
payment—compensation, not punishment." (pp. 307,

309.)

In Horn v. Boone County, Neb. (C. C. A.), 44 Fed.

(2d) 920, it was held that a statutory exaction of 10%

per annum on delinquent personal property taxes was

not a penalty, but was allowable as interest, citing the

Childs case. The court said:

"It will be observed that the interest exacted on de-

linquent taxes is no greater than the interest allowed by
agreement in the state of Nebraska. We think, there-

fore, there would be no justification in holding the pro-

vision for 10 per cent on delinquent taxes a penalty as

distinguished from interest for the use of money."

In Washington, interest as high as 12% is allowed

by agreement. To quote the state statute:

"Any rate of interest not exceeding twelve (12) per
centum per annum agreed to in writing by the parties to

the contract, shall be legal * * *." (Rem. Rev. Stat,

of Wash., Sec. 7300.)
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And it is to be observed that the state supreme

court in Shmuck v. Wheeler, 98 Wash. 535, 538, 167 Pac.

1126, (decided subsequent to the First Thought case)

held that even the 15% statutory imposition on dehn-

quent taxes was interest and not a penalty. The court

said:

"The fifteen per cent interest attaching to general
taxes after delinquency is interest and not a penalty.
New Whatcom v. Roeder, 22 Wash. 570, 61 Pac. 767."

(3) The court assumed in the First Thought case

that there was no existing statute requiring the payment

of interest on the unpaid portion of a tax adjudged valid

where some reduction had been allowed. But if such

was then the law, it was not the law when the decree

was entered below in June, 1939. The tax here sought

to be nullified was the result of a reassessment by the

tax commission under the 1931 reassessment act hereto-

fore set forth at length. (King Co.'s Op'g. Brf., pp. 259

et seq.)

As already noted, section 6 of this act contains the

following:

"Provided, however, That any portion of the re-

levied tax that shall not have been paid prior to the date
of delinquency of the original tax shall bear interest at
the same rate and from the same dates as the unpaid por-
tion of the original tax."

Nor would this act be invalid because requiring the

payment of interest on the tax found valid from a date

anteceding the date of the reassessment, i. e., the date

when the original tax became delinquent. In League v.

Texas, 184 U. S. 156, a statute requiring the payment of

interest on taxes already delinquent from the time such

delinquency commenced was upheld as against the objec-

tion that the statute was retroactive.
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Webster v. Auditor General, 121 Mich. 668, 80 N. W.

705, is to the same effect.

Had the tax commission, in reassessing the N. P.'s

operating property, directed the same tax reduction con-

tained in the lower court's decree, the unpaid taxes would

have borne 10C{ interest from date of original delin-

quency. No reason can be suggested, we submit, why

the interest requirements of the Reassessment Act should

not be equally binding on the court in reviewing the

action of the tax commission thereunder.

(4) In the First Thought case the court wholly over-

looked the fact that, as a court of equity, it was its duty

to require, as a condition to granting the taxpayer's

prayer for an injunction, that such taxpayer do equity

by paying the unpaid portion of the tax adudged valid

together with interest.

We have heretofore reviewed the case of Norpia

Realty Corp. v. Thurston County, 131 Wash. 675, 231

Pac. 13, an en banc decision, squarely holding that in a

case such as the one at bar, interest is properly charge-

able on the unpaid portion of the tax adjudged valid.

The later case of Willapa Elec. Co. v. Pacific County,

160 Wash. 412, 295 Pac. 152, was a suit for an injunction

restraining the collection of all state and county taxes

assessed against a street railway property in excess of

$850.39 for 1926 and $770.18 for 1927. The court held

that the true value of the property did not support taxes

in excess of these amounts. Before the taxes became due

for these two years, the plaintiff had tendered the above

sums to the county treasurer in payment of its tax but

each such tender had been refused. (160 Wash. 413-4.)

The judgment of the court was expressed as follows:
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"We find the sum of $850.39, and the sum of $770.18,

tendered by appellant to the county treasurer in payment
of taxes for each of the years 1926 and 1927, to be fair

and equitable, and, therefore, the judgment of the trial

court is reversed with directions that the Pacific county
treasurer accept these amounts and cancel all taxes
levied in excess thereof. Appellant shall pay interest on
the respective amounts tendered from the date when
each tax became due." (160 Wash. 420.)

In explanation of this provision in regard to interest,

the court said later in Willapa Elec. Co. v. Pacific County,

164 Wash. 712, 2 Pac. (2d) 724:

"In a petition for rehearing, the appellant takes ex-
ception to the following direction given at the close of

the opinion filed herein January 20, 1931 (160 Wash.
412):

" 'Appellant shall pay interest on the respective
amounts tendered, from the date when each tax became
due.'

"What the court had in mind was that, inasmuch as

the appellant, upon commencing this action, did not bring
into court the money that had been tendered to the
county treasurer, but has enjoyed the use thereof during
the pendency of the litigation, it would be only equitable
that the appellant should pay something for that use. It

was not intended, however, to impose the penalty pre-
scribed by statute for delinquency in the payment of

taxes. The direction criticized is amended to read as
follows:

" 'Appellant shall also pay interest at the rate of
six per cent per annum on the amounts tendered from
the dates, respectively, on which the taxes became delin-

quent.'
"

The meaning of this language is perfectly clear. The

court did not intend to impose the penalty prescribed by

statute for delinquency in the payment of taxes—why?
Because the plaintiff had made a tender of the amount

adjudged sufficient before instituting its action. The

court did require plaintiff to pay legal interest on the
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amount of the tender—why? Because it had not brought

the money into court but had had the use of it during the

litigation.

Obviously the court did not intend by this language

to overrule the Norpia Realty case, expressly holding that

the taxpayer, as a condition to securing relief from a

fraudulently excessive tax, should pay both principal

and interest on the unpaid portion of the tax adjudged

valid.

It is our position, therefore, that since the state Re-

assessment Act expressly imposes 10% interest on the

unpaid portion of the taxes adjudged valid it is the fed-

eral court's duty in its decree to make provision for inter-

est at that rate. (Erie v. Tompkins, 304 U. S. 64; Ruhlin v.

New York Lije, 304 U. S. 202.)

In no event could interest exaction be less than the legal rate

of 6%.

As we have shown, 6% was imposed in a Washington

case wherein a tender had been made (but not kept good)

of that portion of the contested tax which the court sus-

tained. Willapa Elec. Co. v. Pacific County, 160 Wash.

412, 295 Pac. 152, 164 Wash. 712, 2 Pac. (2d) 724.

And even those federal courts which have refused

to exact from the partially successful contesting taxpayer

high interest rates imposed by statute on delinquent taxes

have nevertheless held the legal rate (in this case, 6%)
to be properly imposable on the unpaid portion of the

taxes sustained.

Ritterhusch v. Atchison, etc. Ry. Co. (C. C. A. 8th),

198 Fed. 46;

Atchison, etc. Ry. Co. v. Sullivan (C. C. A. 8th),

173 Fed. 456, 471;
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Cottle V. Union Pac. R. Co. (C. C. A. 8th), 201 Fed.
39, 47;

Mayor and Aldermen v. N. Y. Bay R. Co. (C. C. A.
3rd), 13 Fed. (2d) 982, 984.

Lacy affidavit as to value of money to plaintiff.

On September 29, 1939 (R. 764), plaintiff filed with

the clerk below the affidavit of one Lacy to the effect that

the value to plaintiff of the use of the money in question

did not exceed 3% per annum. On June 24, 1939, at the

time of the entry of the findings, conclusions and decree

plaintiff's counsel asked that this affidavit be considered,

to which the district court replied: "Yes. Let the rec-

ord show that the affidavit may be filed." (R. 757, 764.)

The court, we submit, correctly refused to be in-

fluenced by this affidavit for the following reasons:

(1) It was pure hearsay;

(2) Being silent as to the value of the money to

defendants who were deprived of its use, the affidavit was

wholly insufficient.

We submit that the court did not err in conditioning

the relief granted plaintiff upon the payment of 6% in-

terest.
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CONCLUSION

For the reasons herein and heretofore urged, we re-

spectfully ask for the same relief sought in our opening

brief. (King Co.'s Op'g Brf., pp. 243-4.)
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